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PRiEF ATIO AUTORI S 

AD LECTOREM, 



I qu<t operajn quam artemexoolendatru] 
utditerimpendttur , in Jurifyrudcnttanu 
noffram, artem juris* utiltjftmc iUam im- 
pendiy diccndum? quippc qua non minus , in 
'vitn humana->> carerc pojjumus , quamaqua tfignc* 
Sineaquatf igncvivinequitsnecjinclcgc^, tfjujfoic- 
gum ordtnattone. Quodin corporc eBaritma, idjus cH 
in Reipubl necjinc Jcripto jurc\ magis humana Jocictas 
conjiftere potefl, qua corpus firic antma. ToSeanimam 
excorpore>noncorpus % nonhominenu y ftdtruncumZ?) 
cadaver kabebisi tollc lcgcmex Rcpubltc. non Rcmpubl 
non ctvesj Jed nebuhnes, & malum malorum conctlia- 
tulumvidebis. QuodfoleHinmundoiidcmcftrcEfa ju- 
ris conjiitutio in Impcrio & Republ T )HeJolem e mun- 
doydenjashabebis tcnebrass leftctegcm confufa f$per- 
iurbata erunt omnta^. Deni^qmd ciavus innavt 
prsjkuidem prajht lextn Reipubbeatjineclavo, navis 
l*bernarinequrt$necfinelcgeRefl>ubtica-s 

):( 2 Qua- 
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PRjEFATIO auttoris 
Quapropter Jumma Junt laude laudandi ,jus no~ 

firumomniopc qui hattcnus promotumvoluerunt, & 
adhucvolunL». SanejiihileSi jamdt(ium,quodnon di- 
Bnmfitprius,inquitComictts. Deterrenturmdemulti r 
nelucubrationes JStasin lucem emtttant, veriti,ne quas 
(uas putant annotationes , ab aliis jam ante jint notata\ 
territustf ipfi? haftenusmibtnonpajjiisfuiperjua- 
derty ut quastn altis Academtu plurimisjprivatim, f$ in 
hac nojlra Gifina^,publtce habmltcluras,in publtcunu ■ 
emijenrru. Extorferunt tandem aftidux Amicorum pre- 
oes,& indefejjk typographi (olhcitatto , NonnuUas F&* 
renfium controvcrfiarum Dectjiones , qutppe quarum 
Ibnge alia ,quam lcUuraru £5* commentarioru eff ratios 
nuibtilludcomicjtimendum.Con^itueramfngulisDe^ 
ctfionibfua RcsfonJa 9 Jententias prxjudicta, tumno~ 
&r*,tum aliarum divcrfarumFacultatum juridicarum 
Jubjtcere(idquod ipfaopcruinfiriptio tn?wit)at cer- 
tisex caujis priora animimeicogitata Jujjrendi^fcparata » 
' oprrt illa publicaturus. Si qu* forte tibi non placrant^ 
tnoncjion carpcj. Dtjfinfi & ipjequandoc^ a nonnullU 
( nec enim aliterficripotuit) At,modefie mt dtjjenfjfc a~ 
ntmadvertcs,kttorBcncvole,maximc vcrbjtp*ccpto~ , 

rsbta* 
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AD LECTOREM. 

ribut quando dijfcnttre oportuiL sSx htBorm ufu^ viM 

Tnecumrepetens,acruminans > AfcHi unquambene cef 
Jtffejn praceptores fuos^qui futt injurius , ipferumq^ fcri- 
ptajnufum rei hterarUybona intettone,cmijJa> 7 heoni- 
no denterodtrejtuduits nec myflerio carere y quod ex de- 
cem Deipr*ceptis> unumjclum , quo parentibus f$pr*~ 
ceptoribta debitus bonor ajferitur, benedjfiionem pro- 
mittat obfequentibus >> & ex adverjo toaledittionerru 
tranjgrejjoribtisminitctur- Siquiporrb Decifionumlibri 
edentur (hac quippe vice unut tantunu , qui inBar pro- 
dromifubfequentium critprodirepetuit )Jeparatimprth 
fiabunt vendenturg T '*dtquofimttiterle&ormfbimonen>- 
dusfuit ,nepr*Jentem emere dtJfcrat r quoadalijJubJe- 
quantur. V alc Qfjatvebenevolc Lt8or 9 Dab.GiJ* Car 
lcnd.SeJtemb.Jnnoi6i/. 
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I N D E X 

DECISiONV M LIBRI 

P R l M l 

Decisio Prima. 

AN Judex communes Dodtoram^opinion^sin judican- 
do (equi,&fccundumeasjudicareteneatur? 

I I. An Scquatenus verafit,vu|gataprac~ticorum Tho- 
orica, qua, intentionem fuam fimdatam habere dicitur, qui 
regulam pro fe habet. Et quid reguhc verbo contineatur? 

III. Si Judcx aliudficri vidit, vel prasfensaudivit, a- 
Hud vcro,velnihtf planefitprobatum , Num fuam potius 
fiiientiam fequi , An vero kcundum Adla & probata judi- 
carc debcati 

I V. An vcnditor in rc vcndita aliis obxrati debitoris 
crcditoribus prarferaturt 

V. An vendiror in rc vcndita altts obaerati emptoris 
crcditoribuspraefcratur, fi^vcnditio, fub conditioncfidejut 
(bris pro precio dandi, fadta fit? 

VI. An creditorc* hypothecarii,ut in forte,ita & in u(u- 
ris pr^ferantur chirographariis aliifquchypothccariis junio- 
rem hypothecam habentibus ? 

VII. Num tutoribus licita fit bonorum pupillarium 
attdnatio,fi prirtc^psalicnationicon(cntiat,eamq;ficri per- 
mittat? 

V III . An a&io injuriarumcivilis, cx lege Cornelia com- 
petcns, annalis,an vcro perpetua fit? I X.Cui- 
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INDBX 
IJ. CuinamccdatThcfaurus,indomovcnditaame_> 
traditioncm in vcntus * 

X. Cuiccdat thcfaurus repertus inloco, in cjuoalteri 
ufu sfruft us conflitutus fuit l 

XI. Num pccunia in emptionem rci immobilis kdc- 
fu n<5t o patrefam . dcfti na ta,pro immobill Gt habcnda, adeo- 
cjue immobilium bonorum hairedi ccdat. 

X II. Num probatione per tcftcs fa£fo , juramcntum 
ad v er fe parti deferri p o ffi t , cafu y u b i nihil omnino probat u m 
fuit,nec pro te ftat io, de non remittcndo alio probationunu 
generc,interpoGta-j, 

XIII. An cjuisduccrepoffit>quam, viventeuxorc fua 
imprargnaverat? 

XiV. Dcfponfoduarurro. Quamam ducenda fitex 
duabus divcrfb temporcdcfponfatis & imprsegnaris/ 

XV. Quanam poenafitafficicndafbemina^, quaepoft 
defponfationem, a Tcrtio fc impraegnari fivit ; Et num mari- 
tus feparationcm pctcrc poffit, quando poft confcffioncm 
uxoris , dc impraegnationefacTam, cumipfacarnalitercon- 
fuefcereperrexit i 

XVI. Dc Pafcjuillis & libellis famofis. An capitalis li- 
bclli famofi pocna,in 1. un. C. dc libellis famof 8c artic.no.or- 
dinationiscriminalis,in Autorcs & propalatorcsconfhtuta, 
illis quocj; impcmenda veniat,cjui nomcn fuum fubfcribunt, 
fecjuc au tores ■ profitent u r > 

XVII. Anquiverumalicuicrimeru, pcrlibcllum fa- 
fttolum ob j cci t , pocn a in autorcs & propal atores pafcjuillo- 
rum conftitu ti pte&cndus vcniat. 

xyiIl.De 



D F C 1 Sl 0 N F M. 
XVIIT. Dcrctorfioncverbaliuminjuriarum,quaa&vim 
habeat > & annc A&io injuriaro competens, perillam cxtin- 
£ta, & fublata cenfcatur. 

X I X. Anminor viginti annis^modofrtpubcSjincau- 
fis ci iminalibus tcftis efTc poflit > 

XX. NumperpocuratorcmjVcIparcntemjCaprtalitcr 
accufatus^fedeJcndcrcj-i & inno<-entiam fuara deducere^ 
poffit? 

XXI. An & quatcnus a fententia in cauGscrirrunali- 
bus lata appellarc liccat ? 

XXII. DcexceptioncNon numerataepccuniae. Q^ian- 
diiicompetat? An poft biennium etiim opponi-poffit , fi Je- 
bitor onusprobandiinfcreciperc-;, fibKjuenumcration^m 
fa&aranon eflTc doccre velrt ? & Annc crcditbii juuoica- 
tum a dcbuore defcrri quear ? 




Digitized by G 



DECISIO PRIMA 

* 

<Ls4n Judex communes Doflorum opiniones in judi- 
candofequi, & ficundumeasjudicare 

teneatur? 

N dijudican^is caufis & con tro vcrfiis forenft- 
bis cafttic ftarus , ut Rherores vocanr , cuoi pri« 
misatrendidebebir. Percanfxftatumintelligi- 
rur id, in quo caufa feu conrrovcrfia exiftit , Sc 
toriusncgoriicardovcrrirurj alias caputcaufs 
appcllarur. Eftquc vcl juris, vel fa&i, pro u t vcl 
juris, vei fafti quarftio in judicium dcducirur. 
Excmplum,ubiinjurcftaruscaufxconfiftit,cvidcnsproponitur#« 
l.adprobationem l#. Cod. de probmtknibus ; fi&i exemplum rcfertur im L 
jo.ffdete/lamemt.tmtcl. Quodfiin jureftatuscauf*confiftar, fccun- 
dum iegcs & rcecpras confuer udines judcx judicare tcnetur,juben- 
tciraImpcrarorcJuftinianoii»/»f/W//>.wy?i/»f. deoficiojudk. ubi, 11. 
lud, inquir, inprimis obfcrvarc dcber judcx, nc ahtct judicet,quam 
lcgibusautconfttrurionibus,autmoribus prodirum cft* cui con- 
cordar Noveljz § .penult. ubiidcmImpcrator,omnis,inquir,judc* 
five roagiftrat um gcrar,fi vc alircr judiccr, lcges obfcrvato,* fecun- 
durohasprofcrrofcnrcnrias Quodidcroetiaminfpccicinordina- 
tioncCam. Iropcrialis part. t.tit.t$. judici & Aftcflbribus Carocr* 
prarfcripruro, nc cx proprio nudoquearbitrio , & pri vara fua confci* 
cntia,fcdcxlegibus,conflirurionibus publicis &probatisc©nfuc. 
tndioibus, jus dicanr. Hinc, quid dc Tradirionibus & ©pinionibus 

A Iotcr- 




t. DECISIO 

Intcrpreturonoftrurafithabcndurafaciiecrit judicarc.Etfancfin. 
guloruin Jurcconfultoruro Rcfponfa vira juris non haberc, ncc in 
judicando attcndcnda cflc , facile conccdunt omncs. Etfi cnim 
Prudcntum Rcfponfa ncccfliriam olim autoritatcm hjbucrunr, 
ncc Judici a Rcfponfis illoruro rcccdcrc licuit $ refionfj, hflttnU de 
dcjurenat.gent.tf civtl. Poflcaquara tarocn Jultinianus Jura in or- 
dincro rcdegit,& cx illis fo]is,quas ipfc pra:lcnpfit,fanaionibus,jus 
diciroluit,alitct idhaberecoepit, & quam anteaautoritatcm Ju. 
rcconfultorum fcntcntix obtinucrunt, Jufliniani fanclionc ipfis 
prxcifa & adcmpta fuit,ut videre Citinconftitutionc Digcftis prsc- 
mifsa ; At ficommunis fit omnium vcl plurium opinio, An non 
ca ialtcm occeffariara autoritatcm , & vim lcgis habcat,dubitari 
folct ? Pleriquc voluntcommuncm Doclorum opinioncm vim 
legisobtinerc& jusfaccrc, iraut judici ab ca rcccdcrc non liceat,& 
fircccfterir, decretumipfo jurc nuHuro exiflat, non fccus ac fcn- 
rcntia contra jus fcripturo lara ipfo jure nulla cxiftit, tejle Iurecon- 
fultoinl.i.§.itemcumcontra t D.quafententjtn.appeU.refcind. Undc& 
ftudiose inquiri,& abintcrprctibusannotari folct, quaenam in prcu 
pofitothcmatc,quod tradanduro vclcxponcnduro fufccperunt fit 
communis & rcccpta opinio, pro ut videre efl apud lul Clarum Anton* 
Gabrietem^ Francifc. Vivium, Fillatobum , Galmalium, & aliosrttepta- 
rumfententiarum coUedores. 

Arqueitafcntiunt&opinanturBart. adlz.num f.C.depaw.iu- 
dtc. qui matjudic. Franci fc. Vivius commun cpinion.ltb. /./ judex in iu. 
dicando, Soarez/a Tbefaur. receptfintent. lit. O. num. /*. cumfequentib. 
Tuizxn. intraflat.commuK opinion.opin. t6o.num i Galiaula in repetit. 
Ixenturio ,num .2 gt ff.de vulggf puptftfubflit &cxox\% tonfil pt.numer.17» 
Cottctfingul 2o6.Ncvifan.infylv.nupt.tib.f.n.2o.Guid. Vap.dtciJ "277 
Menoch zpreefumpt. 7t.n.t. cumfeqqVclininc 1. num.f 4. extr.de con* 
fiitut. PanOrm./a dx.i.uum.ty. Zoancll .de neceffarta defenfpart .1 .nu* 
mer.ioS.Gt2t.t.conf77 n.4- Scbaftian. Mcdiccs intraclje tegib. & fl+> 
tut.p irt.z. qu*fl.\6.num.7.\\\\i\oo intracl commun.opinion.num 107. 
SQQin,<onfiff.«,lmm.s. Geil. i.obfervat. ifj.numer.r. Cokideprocejf. 

execut. 
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P -R I M A. i 
execut.part. t. eap.6. num. toi. Schncidvr.adprincip.Inflitut.fi/obligat. 
qud exqu % delicl. nafc.num. 1 6. Li n i u s ibid. f$ ad jf. refoonf i quoque, lnfti* 
tut.de jur.nat. gent.tf civ. Boccr. in difyutat.de q deliclisthefg. Philip. ♦ 
Marth hb.i conftLMarpurg.z6.n.t^.^ conf1L29.nurner.127. Goedd.//£. 
z.confl. Marpurg.confil. 17. num.62. ubiait nonfautc acommuni ^rece* 
ptaopinione cffeeecedendum, Dionyf.Gothofrcd innotisadNovell.it. 
cap.y & ahi plurcs, quos magno numero,allega t & fcquitur Anton. 
Maria Corat.in peculiari rraclat.dccommumbusopinionibus tibr. 
2.cap s. quamnovifllmcdefendit Marquardus Freher. intradat.de 
fama cap.ult.per tot. 

Snnt contraaIii,quibus fenter.tia i!!a difplicet , ftatnentibus, 
ilquam autoritatcm habcant communcs Doclorum opinioncs il- 
lara nonncccflariam, (cd probabilcratantum forc, prout intcr a- 
lios annorarunt Zaf. i.finguL refbovfi. Mathcac. de via $ ration, 
iur.lib.2.cap.26 Ronchogal.**//.^ .deduobm reisfiipul^ promit. Blarcr. 
intracl. adLdijfumartC.de tngen.manumtf.cap.6.n ft. Alciat. t.prafum.yi 
numerj. Vaud. i.qutft.io. Nicol. Vigel./* Dtalecl.jur. (ibro 2. loc. abau- 
tontate y idem in methodo juris controverf libr. t. cap. 4. tttul.de opin. Do- 
ftor. Borch. De verborum obltgat.cap . 2, numer.fi.cum/equentib. ubi pro 
hac fententta alltgat. Ja fon in autbent. novtftma. numer. 22.C0d.de inoffic. 
teftament.Johan.And.tncap 1. extr.de conftitut. Curt Jun. confii.29. 
numer.u.infin. Mcnoch.tow/// 10. num.u/t. ThorB.Gramroaticc onjil. 
//7.quibusaddcdorauium Vulr. ad jf.Reftonfi. Injlttut. dtiur. natur. 
gent.rjrctv. CorrafW Lunic.de offic.qu<t/l.Ti\em*n itbr. 3 difput.pex.c». 
ro'd.6. facquod fcribic Cu')zc. 2 2. obfer v.16. 

Pars utraquc fcn tcntix fux ra tioncs & argumenta adinvcnit 
benc roulta ; de quibus antequara videaraus , pro raajori intellc- 
ttu, prxroittcndum , quamnara coraraunera opinionem inter- 
pretes fupra rclati nomincnt , quid eo fit, cV quomodo definia- 
turanteomniacnira cognofccnda vcnit quaeftio, quid fit, mo- 
mente ita lullioin officiis. 

Alii alitcr dcfioiunr, ut vidcre cft apud Anton. Marcorat 

A 2 intra)' 
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mtraftat.dc commmnb.optntonib.lib. i.tit. t.n. //. Rcccptior & pcrfe- 
aiornobisvidccurdcfinitioquamrcfcrtMarquard.Frchcr traclat. 
dcfjmacapult.n.tt. ubipoft Lsnccttotum & Salamonium , communcm 
©pinioncmdcfinir.quodficdejurcnonapcnoab omnibusvclplc- 
rifqueapprobatafcnccncia. Dixi,</f;Wf«(?«^r/ojfiquidcmcom. 
m unis opinio locum habct duntaxat tn cafibus & qusftionibus du. 
biis,inquibuslcgisdccifioclara noncxtar, neccnim diciturdehis 
qux legibus certo funt dcfinita , nec quid dubii habcnr ,qualia func 
ccrtifiiroa illa jurisaxiomata,quodfidesfit fervanda, quod vim vi 
repcllcre liccat, quod unicus tcftis nihil probcc , & ejus gencris alia, 
circaqus Doclorumautoricas,&adftipulatiopr«necftfupcrvacua, 
& perperam ad ea aflercnda communis ciraturopinio, ut bcne mo- 
nuUFrcher.ditVIoc. Dixi, Abomnibmvelplertfque , necenimnecef- 
fc cft, ut ab omnibus comrounitcr juris Interpretibus ita doceatur, 
&fit communisomnium docentium &fcribentiuro vox&appro- 
batio,fed fufrictr plcrifqucita p!accre,utcunquc alii quaeftionem dc 
qua agicur non attigcrint, aut incootrariafinr fcnccntra. Nccta. 
mcn quod duo fortc, trcs , vcl quatuor autumant, fcd quod magna 
corum parstradit,rcccptafcntcntia&communisopinio dici pore- 
ric. Quinam verb, &qaotadconftitucndam communem opinio- 
nem dcfidcrcntur non fatis convcnit inrer Inrerprctes. Numc- 
rum feptcnariumadconftituendam communem epinionem fuf- 
ficcre , & faris efic , fi pro allegata fencentia feprem Doftorum 
citeturautoritas, roodoinccrillosfirBarcolus vel aliuseximizau- 
toritatis, docct Ant.Mar.Corat. m tratl.de communib.opinionib. Itbrt. 
ta ;.n,i$. quamfcntentiaroptobat, &fcquiturMarquard.Frehcr. 
tnttaftat.de famacap. ult. num.14. co quod in rcbos quibusquc maxi- 
mi moroen ci , & pra-judicii fcptcm ceftiixn nuroerus pro idoneo, & 
fuffictentihabitusfuerit,ptttaadfolennkatcmfidemqueteftamen> 
ti /. hacconfultifpma l.fin.C. </rfr/W*jf/.adcxamcn&probarioocrn 
fcholaris/.yty*» C. deprofefforib.&medic. & quodidem nuraerusad 
iusexattcoritatejureconfulcornm conftituendumoliracriam Im- 
pcratoribusfufficw vifusfucrit^protttiatcV dcducit dicX loc. Quz 

fcntcn- 
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P R I M A. f 
fcntentia admitti quidcm poflet , fi non adfit contradictor , atfiin 
utramqueparrera Doclorum autoritates extent , ncc inter fc con- 
vcniant Inrcrpretcs.illa communiscenlcbituropinio,proqua roa-- 
jorftct Autorum numcrus, aut quam judcxautontatcs ponderan- 
docommuniorem rcputetj nccenim autoritates piccisc numcran- 
dx, & ex numcro Autorum communis opinio conftitucnda , fed 
ditTcrcnria interautorcs facienda , num nude attingant articulum, 
de quoagitur, an plcnc tracbrinr , cum conftct Doclorcm , qui cx 
profcflb matcriam aliquam fufcipit tra&andam 6c cxplicandamo- 
mncs ingenii vircs intenturum , ut ilia m quant um porcft elabora te 
& pcrfedcablolvar, ur fic fuisauditoribus vcritatem tradcre, fibi- 
qucfamam&honorcmcompararcqucar, annotantc Mvnfingcro 
6. obfervat.60. num.t. Quid vero fi apud unum Sccundcm diverfce 
invcnianruropinioncs,quarum alrcram in confiliis , altcram in lc- 
duris tcnuit , utra prarferri , & in conftitucnda communi opinionc 
attcndi dcbebit ? Trattant hancquarftioncm Nevizan. injylvanupt. 
lib.d.niid.Cagnol.adl.nemopoteftn.p.dfrtg jur. M y n fi n g. 0 - 0 bfervat. 
eo. Sunrquiputant, confiliaIcclurispra:fcrendacirc,o # uosrefcrt& 
fcquirurNcvizan.dicTloco. Sunt contra alii, qui exiftiroantjroajo- 
rcm Icdluris cV rradatibus fidero adhibcndam cflc, uti fcntiunt Za f. 
Ub.t.(jnguIar.rcJpomfcap.7.n.li. Schurf. 2.conJtl.2.n. tS. Aldat./f£r.2. 
parerg.cap.ult. Fichard.m addit. ad fillakb verb.opinio. Er hancfer*- 
tcntiam veluti veriorem,ab Aflelforib.CarocracImperialisnonfc- 
mclapprobarara fuiflc, rcfcrt MynCu\%.dicl.obJerv.6o. ». j. Siqui- 
dcroinconfuIcndomultumarTcciioni.gratiar.iniroicitiis, faepe & 
nummisdan folet, prout in comperto cft , & ocularis dcmonftra- 
tioindiesdocer ; undc& Docloresconiulcnrcs, ut plurimuro, non 
folum intcrfedilTcntirc, fed &fa?penumcrofibiipfiscontradicerc, 
& divcrfis confiliisdivcrfa ftatuere vidcmus, at Doclorcs ex profcf- 
io jura intcrprcianrcsoronia diligcnrerperpcndcrc, digcrcrc, 6cfc- 
cundum veritatcm auditoribus fuis tradcrc folcnt, ncc nummo- 
rumamorc, aliisvcaftc&ibusavcritatcavocantur. 

His ita pro majori intclicftu pracroiffis, videamus utriufque 
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partis rationcs & argumenta; Qui ftatuunt, quod judcx in judiean- 
do,ex>mrounerafciibcntiuroopinioncmnonminusquam lcgcsi- 
pfas attcndcrc , & fccundum caro jus diccrc tcneatur, argnmcn- 
unmtPrimo, ab obfcrvantia &ftylofori. Afty!o& confuctudine 
forircccdcnduro nocflfc, communiseftomniumpratTicorum thc* 
Qrica,coroprobata in rcccflu Impcrii dc aanor f 70. jT tetfatbtnl 77* 
ubiftylus Camcrs, Scmos vetus.tura inproccnlbusdcccrncndts 
tum dccidcndis caufis imroutabiliter rctincri przcipitur* quod i- 
dem &anre & poft ilium rccclTum judiciiCamcralis Judex & Ad- 
fcflforcsnon fcmel jufGfucrunt obtervare. Etutcommodiusid fie- 
ret AdfclTorcs fcniores, longo ufu cxcrcirari in mcmona/i dc anno> 
6 i, jf.c. moncntur ut reccpturo ftyluro fcripto corjaprchcndant, ic 
junioribns tradant-, quod idcro poftca rcpctiruro fuit in rocmonali 
i$.Maiidcanno7o. judici & AffcfToribus dato,ubijuniorcs cxfc- 
nioribus ftylura addifccrc jubcntur.facit mem.orialcdcanno6 4 f . 
4 ubiinconcipicndis fcntcntiis vcrusforma juxta flylumrctinert 
mandatur , undeic in rcccflu dcputationis deanno 1600. tittwit 
abctn- judicia tnfcxiora ad modum &formam jadjcii Camcrali» 
rcformari,ac fccundum ftylum, & confuctudincm Camcrx ordt- 
nari&conformarijubcnrur,fac.c.c#W0*i7e^^ 
Jam vcro ita rcceptura cft, inquiunt , ftylo & ufoforl ut in ferendis 
icntcnriis comcnunis Do&orum opinioattcndatur, ficfccunduna 
cara fcntcntia concipiatur. 

Argumcnrantur deinie\ primaeva communium opinionum o- 
rigine \ non novum eft ,inquiunt, inventuro , ut Dodorum & fcri- 
bentium Autoritates colligantur, & in judicandoplurium futTra- 
gia atrendantur , cum idem jam oiim veteres Jureconfulti , cx 
quorum fcriptis Digcfta comptlata fucrunt in roorc habuerint^ 
quoeniroabiisdicla viro cVautoritatem juris habcant confuctudo 
ipfisfuit*qualiuro ant fupcriorum autoritatcro,fententiis&opi. 
nionibusfuis fulcicndis, nc fingularcs & abfurdx vidcrentur,ad- 
jungerc, ac numcro quafi & autoritateadftipuJatorum ccrtaro; 
quam ad rcro adducunt tcxtum in /. 20.Jf.de )ur.dot. ubi Paulusm 
*■ coro- 
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ccmprobat ioncm fcntentiar fuae. autoritatcsJuliani,Arittonis,Nc- 
ratii & Pomponii t)tat,indcqueconclufioncm facit. Addunr tex- 
tuttit.fiegoifi tf ait^u r bered. ubi idcm Paui fentcntiae fux auto- 
rcscirar Pomponium,Marccllum,& Julianum>confcrr,///>o/?/*/rf*- 
~Te 6-j.ff adTrebel ubi Jurcconfultuk Vaicns autoritate Otla veni af- 
fcrtionem fuam comprobar. Sc& Celfusjurcconfulr. /»//?*»/ p. 
defervitutib. fcntcntixfuae autorcm &adftipulatoremlaudatSabi- 
num> poflenrcValiaplura ad idcm ccmprobanduro afferri cxem- 
pla, nifi jam anre dc flylo & morc hu jufmodi conftaret, & c-x le&io» 
nc Digeftorum ultrooccurrcrent,quo faciunt qua: tradit Petr^Fab. 
ifemeft.zi. 

Tertib argumcntaniur anccclTario. NccetTitatem rcrum hoc 
plane cxigcrcut communi opinio in judicandoartcndaturaitpoft 
alios Marquard. Frchcr. in traBat.de f*ma cjp.ultim.r.nmer.-- prout 
cnimcumdt vcritatc alicujus fadli quxritur,quaein fpccica fingu- 
Iis perfonis habcri ncqucat ad id rccurrimus , quod cororounitcr 
crcditur,idqucpro vcritatc habctur , quod vcl omncs vcl major 
parshominumcjusloci inquo faclum cfle dicitur vulgo crcdunr, 
ira& cum dejurenoftroncqucomncs cafus comprchendCnte,nc- 
quc ubique fatk clato ambigi contingit , neccflitas rcrum cxigit, 
utin tantaopinionumcontrarictateacconfufionc, curoaliterve- 
ritas habcri non poiTit.illainconfulcndo & judicandoattcndatur 
opinio,qua: vclabomnibus vclaplerifq; Dodoribus,quifupcrca 
quaeftionc vel matcria fcripfcrunt», rcccpta &approbata ftiir. 

jgW/tfargumentantur ab abfurdofc inconvenicrrti. Nific- 
nim communis opinioattendcnda forct,&prolcgc haberetur,infi- 
niticafusmanerenrindecifi,moncntibusJafone&CailrcTifi/i»/^7: 
deacquirend. htred. cx MariorSalomon.<r</£ .rejfonfj, Infiitut. de jure 
nat.gtnt. & m/.Frchcr. ditl. cap.uhim numer.17. fiquidcnrleges ita 
fcnbinonpoiTunt,utomncscafus,quiquandoqucincidcrintcoro- 
prchendantur,tcftc Juhznoin Lte.cam 2 feqejtf.de legib. & Ulpiano 
i»//3.W.UndccumipfimetJurcconfulrideimpcifcdionclcgunj 
attcftcmur ; &juftat6e,qu;clegi dcfum/upplcrcjubcantjuftiorcta 
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fupplcndirarioncradarinon polTcputant , quam fi id quodcom. 
muniterabomnibus vcl plcrifqueaequurayifura fuit pro jure & lc- 
gc rccipiacur, & in judicando arcendacnr. 

Qmntum fcntentia: fuae fujadaroentum fumunt a vcrcfiroili 
Vcrifimilceu\inquiunt, Ycriratcma pluribus ionge cerriusinveni 
ri,quamapaucioribus, facilius quippe invcnitur ,quod apruribus 
quaeritur,ait Papa Innoccotius m c.ukMftinll 20. & no:a t poft Bald. 
Evcrhard. inloc.ilege ccjjanrt; cum eniro oculi plus ridcanrquam 
oculus,ut vulgatum habct provcrbiura ia natura fundacum, ubi 
duoplusfuntuno, flc fecundura Ariftotclcmacrius lu rnulrorura, 
quamun!USVclalccrius,Cujufpiamdcquaqucrcjud!cium,nonabs 
renccdc nihilo elTecrcdicur, quod orc vulgi iaflacur, ac mcrito 
roulritudinisidcrofcnticntiscrcdulitas & atccftaciofpe&acuracar. 
tcnditur. Quodutinquarftionibusfaclifincdubiratiorcrccipitur, 
fic&cumde jurc quaerinir, communem &confonaro Dcclorucn 
{cnrcntiam,pluriroorum oculis vifam,& ingenioruro acuminibus 
hinc mdecxaminatam, meritorccipicndara & (equcndam eflcccn 
fencuc ita & hic locum habear vulgonoruro Pianudis di&erium, 
judicium populi nunquam contcmpfcris unus, & illud Varronis 
contraomnesfapcre,ciTedeiipcrc, rcfcrente Tiraq. in tracl.depaen. 
temperand cauf.6 i.n.64. Anton Mar Corat. //£. z.de communib.tpwion. 
tit.f. num 26. 

Idquod,&*/0,ipfeHieronymusfaciendura monet, ut rcfer. 
turincap f.extr.dt confiuutionibm. Neinnitacis, inquit, prudencia? 
t ux , pradencix vccd fuar innititur, qui ea quac fibi agenda vel dicen- 
davidcntur,patrumdccrctisprarponit}undcinfccunt,fcquendum 
clTcid,quoda plurimis comprobctur, non quod uni foccc vcrius 
vidcacur. 

Cui Septimo acccdic d i Ci u m Innocencii incap /. diftind* 64- ubi, 
in tcgrum ,inquit,cft jud icium quod plurimorum fe n tcn t i is confrr- 
maturacpetituro &ad hypothefm rranslatum aCelcftino Papa in 
t.frudentiamzt. infin.pr*ncip. extr.deoffic.&poteft.judic.dcleg.ubi /ibbas 
concord.cj.vcrfu qutdetiam. libr/. Clementmjit.io. 

Qiw 
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Qao faci ii n t oftsvo q ux habeacur & di fpu tan tur in l ult. fjex 
e nim ,CJe fideicom ubi cam ob caufam major tcftium numcrus in te- 
fUmcntis requiri dicit ur, ncquid falfitatisincurratperduo* ferta 
tcGescompofitum tc(tamentam,& ut pcr plureshomincs,<5cam- 
pliorcm tcftium numerum pcrfcdifllma vcritas reveletur. Quid nt 
igi tur & in articulo juris controverfo ad piuralitatem attcftantium 
rclpiciendumforet? 

Teftanturquippe(quodedM««ffirprcfentisopinionisfanda- 
rncntuai) Doftores & tntcrprctcs dc vcritatc juris.fuatq; juris no- 
ftri teftcs, utappcllanturaBald. inl.fin. tmtmb.2.num.z.C.ficeit.fet*t. 
A 1 c i a t . w l.t. num.44ff.de reb. cred. & i .confii.470. num. t.ZiCjid l.z.num. 
g6.de orig.jar.^ibt.in comment. Inftitut.eircprincif.itum. 2. Frcher. d. c. 
utt.num.j.tf if. pcc text. ini.i. f.poft bunc.de origrn jur. ubi Jurccon- 
fulri, dumconfuiencibus rcfpondcnt,de jureipfis tcftari, & tefti- 
mcmium pcrhiberedicuntur, cuiconcord. tcxt iulpenuJt.C.de con- 
dtBAndeb. ubi Salvius Julianus , j.uris ibique rclata: fcntcntia? tcftis 

fubtlliflim lis nuncuparur^ l.fin.C.dehkquimeccief.metnum. ubi in- 
tcrprctes difcrtis vetbit tcttcs juris dicuntur. Atqui teftibuscrc. 
d cn d um , & fidem omnimodo habendam euejuris eft no t i , & com- 
proban t,qui Oint tum Civili tum Ca no n ico j nre, Dc tcfttbus , tituK 
fctraclatuscditi. 

Decimo pro aiTerendacommunium opinionum auroritatcaf- 
fertuf,/./*.£ fedfifundm17.de inftrucl.&inftrumjegst.ubi cum Sabi- 
m fcntcntiadcjurc itidcm afferto quotidicincrefccrc & invalcfcc- 
rc dicatur.indcautoritatcm communis opinionis fatis comproba- 
riputark. 

V ndecimo adducit ur /. Athietd$ y de hu quinotant.infar» ubi Ulpi- 

an Jurcconfult. Sabini &CaIiiopinionem ,tanquaragcncralitcr 
ab omnibus approbatam,ut hsbcnt vcrba tcxtus (cq ui tur. 

Duedecimo zWc^nti.t^.dejurepjtronat.ubi opinio q u a? p 1 ur i u m 
autorirare nircbator reccpta lcgitur. 

V)etm6tertieiffcn»th;.g.2.de exemfut.tutor. ubiModcftintts 
infcatcntix fax conflrmationcm planum autorifatcr citat. 

B Dccimo- 



fc> DECISIO 

Decmoquatto affcrunt /. /7- cumlfeq. delegib. ubi Paul.fi dcin« 
terpretationclegis , inquit, quaeratur, in primisinfpiccndumcfb 
quojurc civitasretroin cjufmodicafibus ufa fuiflet, optimacnim 
cft legum intcrpres confuctudo; indeque infcrun-t quod ab opinio» 
nccommunniter reccpta , & con(uctudinejurir,iicundi,pcrinno- 
vationcm &ingcniioftentationcro reccdinon debcat. 

Decimoquinto ,codcm facerc ctcditur t i i^ejufdemtituli t \xbi i- 
dcmPaul. rainime, inquit,funt mutanda,qua;intcrprctationcra 
ccrtam fempcrhabuerunt* * 

Decimo/extb non parum pto aflfercnda communis opinionis 
autoritatcfacerc vidctur,quod antiquiusfingulorumetiam Jure- 
confuitorumrcfponfancccflariamhabucrint autontatcm,nec ju- 
dici a rcfponfis illoruro reccdcrc licucrit , ut refrtur in §. refbcnfk 
$*o%>l"ftit>dejur.nat .gent.tf civ. Aclicctpofteaajuftinianalitcrid 
conftitutu & difpofnummvcniatur,nonin6rmumtameninde fu. 
mi argumcntum ad ftabilicndam communcm opinionem in his 
quzvclnullovelnonfatisciarojure decifafunt: utita quod olim 
fingulis datura fuit Jurcconfultis, illud hodie dctur & perroitta- 
turpiurimis in idem rcfpondcntibus,cum nonminusprifcistem- 
poribus intcrjurcconfultos diflcn fioncs fuerint,ac hodie fun t,nec 
noflra tcmpora quoad viros doctos fupcrioribus ccdant; &alias 
ctiam multa indecifa maneant , fi ad dccifioncm cafuumnovitcr 
cmcrgcntiuro,ncc jure Jumniancodeftnitorum non Ikeretadau. 
toritates JurcconfuItoruroconFugcrc, indequcdecifioncs pcrerc, 
• maximc cii quidolim obtinuit , ut Imperaiores juris altcrcationes 
tollant, & cafiis novitcr cmergcntcs novis conftitutionibus dcfini- 
ant,hodic non obtincat , ncc ctiam in coroitiis Iropcrii magna cjus 
rariohaberi folcat, ut ita rcrum neccflStas antiquaro juris confti- 
tocndi rationcm , fi non in toturo pro partc umcnrcvocarc vi- 
dcatur. 

Ad d u c u n t de cimofeptim§ q uod i n jurc noftro non rarbad d cc i- 
dendascontroverfiasahorum quoque cxccllcntium Autorum opi- 
nioadhibcatur puta Platonis m L z % derumMn. Ariftotdisi* l.fipater 
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tt.de feftutiomb. Gi c croni s inLCicero}?. de pan. l.littus p6.de verbfignif. 
Hippocratis inl.rt.de ftat.hom. Homeri m l. r. de contrahend. empt: 
VirgilHffl l £. §. fin. de rer. divif. indcque inferunt , quod mul- 
to magts plurium Jureconfultoram idem fenticntiuro autori- 
tas prc valerc debeat , cum alias ctiam cuihbct attiflci in fiiaarte 
ctcdidebcat» 

Decimooclavo fententiam hanc folide probari putant pet Lt. 
de offic.quaftor. ubi cura diverfae opinionesdeoriginequztloruro, 
quando&quo tempote illi primum cceperint,rtlat£ctTent; fub- 
jiclt Ulpian. crcbriorcm apud vctcrcsopinioncmcflfc Tullum Ho- 
ftiliuro in Rempublicam primnrn mduxilTc Qua?ftorcs;quoipfo fa- 
tis innuere videtur, quod indubio jurisarticulo, ubi ditTona? funt 
Jurcconfultorum fentcntue attendi debeat ,quamamfit crcbrior, 
&communioricaiculoapprobatafcntenr1a > pro ut Do&orescom- 
rnuniter ita infcrunt, & allatam lcgcm pro aflcrenda autoritate 
communium opinionum citant. 

■ 

Idcm decimononoib codem Ulpiantradi putant inlt.de fenato. 
ribuf. ubi cum quacfuuracffct, quamam fint& dicantur confula- 
res foeminae , & vcro Saturninus non tantum confularium vi* 
rorum uxores , fed & ipforum matres confulares foeroinas cfic 
annoraffet , Uipianus lllud nec ufquam rclatum cflc , nec un- 
quam rcccptum fubjicitjcui coniequcns videtur ReccptasDo- 
clorum fcntentias & communes opinioncs fcquendas , & pro 
lege habcndas eflc , ncc indc refpondcndo vcl judicando rccc 
dcrc licere. •*'•'" 

Addunt vieepmo Iproharede 20.de aequir.veiomittend. hared. ubi 
coroPapinianus dixiflct,quod licct alias rcpudiata hereditatc he/cs 
onenbus harreditariis obligatus non fir> nec attionibus hxredira- 
riis teneatur , id tamen fecus fe habcat, fi repudiansaftatu libc. 
ro pecuniaro conditionis implcnd* caufa accepiflet ; pto ra- 
tione cjus kntcntiac arTcrtur , quod vulgo qutdam ita puta 

rint. - 
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V\cefimoprimo anonnullisarTcrtur/.iVj vulnemtm rtjnprinc. ad 
l. A^utl. ubi quifnamoccidiflcdicatur, cxvu'gohotninumdefini- 
tur.Quod idcm fit inl.2t.ib pofienquam placuit mteremmc* lCfs "V.de 
sompenfat* 

f^icefimo/icundo arfcrunt U.dcconftitut.primc.ubi Ulpian.inrc- 
busnovisconftitucndis,evidens,inquit, utilirascflcdcbct,utrccc* 
4arurabeo jure,quod diuaquum vifumeft. 

Adducunt vicefimotertio^uod vcriras & comrounis opinios- 
qutparetar , ac opinio communis pro veritate habca tur, pro ur poft 
Affl t\ pro comrauniopinionc, & ejus autorrtatcitainfcrt Andr. 
Gcil.i .obf*rv*t.if$.num.f. vcxicxt. inli.dcoffic prttor. ubi licetBar- 
barius Philtppus prxrura fungi no potuir, eoquod fcrvus fui r,quia 
taraco communi hominum opinione pro hbero fuit habitus , rata 
pcrmanfifTccaqucedixit, quarqucdccrevit cxPoropon.refert Ul- 
pnn.dJ.y&L plutibus perfcquirur Marquard Jtchct.de fama.libr.i.c. 
g.n xcoofimileexemplumextaw* $ fedcum.7.lnfiitut.deteftament. 
ordtnand. ubicumquisex rembusco,quo teftaroenturo fiebat, tcm- 
porc om r 1 um opinione iiber exiftima t us c (Tct,poft ca autem fc r v us 
dctegcrctur, ab Iropcrator ibasicfcriptum fuit , fubvcnirc fe tefta- 
roenro ut fic habcatur firraum,ac ri ut oportcbat fadum eiTet, cum 
c#teroporequotcftamcntam fifcparctur omntum confenfu tcftis 
tfte libcn loco fucrir. 

Sic, valcrc fen r c n t ia m la taro a judtce excommunicata qui f o- 
wuniopinione habcbaturprohabili& lcgitirao fcribit Marquard. 
Frcber- defamaJib.*.c*S.nu.s.a>Uc%ansid id tcXM» c.sdprobsndum 24. 
dt fentent .fj rejudkat. quemadmodum c\ valent inftruroentacon- 
tc&a a Notario cxcoromunicato , qaicororouniopinionercpura. 
barur non excoramunicarus,«/c.*g/.f* cdecemimus.de fentem.excom. 
munk.m t.reftrtidtmFrtbtr.dielJoc f Quodidcm coroprobaturo rcd- 
diturexcmplofiliifam.pccuniam mutuo ramentis, valct quippe 6c 
obligat mutuum,quod acci pit filiusfarail. qui communi opinione 
icpu tatur cffc fui jutis tcxt m I. $ ff.ad Stnatufc. Macedon. tfl.i.C. eod. 
ita,* fol vcns ci , q*i cofnmuni opinionc reputatur procuraror cre- 
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ditoris adcxigendas pceunias , libcratur, cfuamvis non fitprocuta- 
tor / fiquis i$.defolutiontb Jptn.de reb.cred. Eodcro modovalet pr«- 
fc n - a r i o a b eo fada , quicoromuni opinionc cxi ftima t u r cfle Pa tro- 
nus,& cftin poflVilionc ejus rci,ncc vitiarur , licct pofteaapparear, 
non fuiiTe Parronuro c.confultatiembw , extf.de jur.patronat. c quere- 
Unf^extr.deelcclionib. Sic & valct inftrumcntumxonfcaum a non 
N o ta r io,qui com muni opimonercputatus eft Notarius,u tcunquc 
nunquamcrcatusfuit Notarius Frc h c r. dift. eapj. n. tj.ubi piures hu. 
iw fententU Autoret eitat. Similitcr It communi hominum opin io . 
ne mulierquxp-iam cxiftimctur, mariruro nonhaberc.cura tamen 
habcat,contraclusabca inicioroaritofaftus,modononvcrgat in 
p r x jud lcium ma n ri , va lct i nxt.Innocent./« c.confulutt % extr.deprocu- 
ratorib.Qux & cjus gcncris alia rcfert & latededucir Marquard Frc- 
hcr. dcfama.cap g. &iateipp*omakunitct adl.Barbariw Pbilippm y ff. 
deofflc.prator. 

A'j^//w»i«^jr/*wrcntentia'hujusfundamcnturBpctu«t ex 
1 Lnonjolumtr.f^ deinjur. ubi Ulpian. fi mandarum co,inquir,faaa 
fit alicui injuna, Plcrique putant,tarn mc qui raandavi , tam cfi qui 
fufccpir,injuriaruro teneri, ubi cum Ulpian jro ratione decidcndi 
allcga t,q uod pl c t i q u c cx J u r e c on f.in quae ft ione propofita i*a placc- 
at,inaliisctiamjurisarticulis corfcm argumcntandi gcnereubi Ii- 
cerejllamque, phucs q nx habet autores , opinioncra fequcndam 
cffcinfcrunt. 

Viccftmumquintum ienrenriar fuar fundamcntuna fumunt ex 

princip. lnflttut.de beredib. inflitutnd. ubi quod proprius fcrvus non 
alitcrquam cum libertate olim hasrcs inftituiporucrit, ex co fa- 
ftum arguitur,quod plurium fontentia &opinjioitafuerit. 

Vtceftmumfextum argumentumdcfumiturcx l.is .demim voc. 
ubiquoddcdomofua ncmoin jus vocaripoiTit,cxcoprobat Ca- 
jusquod plcrique Turcconfulrorum , interprcrandopractoiiscdi- 
flumjtaputarint. 

j Vkefimofeptimo opinioneillamfolideconfirroaripurantcon- 
I ftitutionc Thcodofii,qus cxtat in LumcC.rbeodof.de rtjfonfijprudtn. 
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tumhb i.tu. tf.ubilmpcrator, l\, inquit.divcrfse prudentum fentert- 
tiaeproferantur potior numerus vincat authoruro , finuracrus a% 
qualis fitcjus partis pracccdatautoricai,in quacxcellcntis ingcnii 
virPapinianuscroineat,quiutfingulosvincit,itaccditduobus,u- 
biautcmpares corumfentcntiatfccitantur, quorum par cenletur 
atttontas,quodfcquidcbcateligatroodcratiojudicantisjhac>enus 
vcrba lcgis , recitatak Freher. dtclxap. ultim. num.^4. Ac licet confli- 
tutioilia Codici Juftinianconon fit inieria, cura tarocn contra- 
riumejus conftirutum nofuillaroctiaranumiQintcrprctandis Ic- 
gibus & dccifionibusjuriscontrovarfi,pro regula & norma habca- 
dameile volunt 

Victlimooclavo apcrtushujus fententiztextus exrarcccnfctuc 
in CMOvimus,extr.deverb.fignif.\\bic\imcitczdcgtadauoRcm clcrici 
divcrfxantcrioruro Ponnficum cxtarcnt rcfponia? , Innoccntius 
Ttrtiusopinionemapluribusapprobatam fecutusfuit. 

V 7< efimonono ,non roinusclarushujusfcntentixtextus extare 
creditur incap.quamvii, extr.de afpeijt. iib. t.CUmentinar.tituiiz. ubi 
ClcroensPapaidquodcoramuniterobfcrvatum&rcccprum fuit 
juris rigoti praifcrt; quaravis, inquir, rigor juris expofcar , curo qui 
appcilatdcbcrc pctcrc Apouoloscongruoloco&rcrapoce.facpius 
& inftantcr, nos taracn,antiquam & coromuncm obfervantiam li- 
tigantium fequi&arquitatem rigori prifcrri volentes,dcccrnimus 
futnccrc, quod per Appellantcm fimulunocontcxtu Apoftoli in- 
ftant^r & fepius pofiulentur. 

Tricefimo affcnuxc.2.cs*f$ qunfi.y ubi cumcircadilationesE* 
pifcopo accufatodandas eacoroprobctur fcnrcntia,inqua plurimi 
concordent, in ali<sctiaro,adidquodcrcbtiusplacuir , refpicea» 
duroeffc volunt. 

¥ ricefimoprime affcrri folct cap.primum verfic. quodrtiam, de fen. 
tent. excommunieat. Lbr.f. Clementin. tiiuljo. ubi in pro v i n cia li con- 
cilioQatutumprxferture),quodaprclatoprovinciaeftatuturofuit, 
cum majus fit provinciale concilium quam fingularis przlat! 

provitt- 
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provincia? , ac integrum judicium , quod plutimorum fcntcntiis 
com probatur. 

T ricefimofecundo adducitur c.in Canonicu. 6. dftinH. ip. ubi I>. 
Augu.ftinus,dc Epiftolis ApoftoliCjefedis,&interprcrcdivinaruai 
fc ri p r urarum , Tenebit ,inquit , hunc modum in fcripturis Cano- 
nicis, uteas*, qnx ab oronibus rccipiuntur Ecclcfiis prxponateis, 
quas quardam non accipiunt,irveis vcro,qua? non accipiuntur abo- 
mnibus, prarponar cas quasplurcsgraviorefqyaccipiuntcjs > quas 
pauciores minorifqucautoritatis Ecclcfia? tcncnr. 

Cnitriceftmotertio accedit c.rclatum,difiin.}7. ubi facram Scriptu- 
ram nofccundum propriam ingcniiinreiligentiam,fedfccundum 
ca quaearoajoribus cc pimuscxaudire jubemur. 

Tricefimcquarto adducurvt. ct.cumfeq.diftinc7.tr. ubificxtcris - 
confcntientibus ordinationi EpHcoporum,duo veltrcscontradi- 
cunt,tcntentia plurimorum obtincrc jubctur. 
# Facitfr/Vrj5wf^/^ ; quodaliasctiam majora votapracpondc- 
rant, & in dctcrminandis hominuro negoriis, roaxime publicis, 
piuriurofuttragiaattcndanturperregulam traditam inl 160 $ j.de 
regjur. ubiUlpian.rcfertur,inqnit,aduniverfos,quod pubiicc fit 
pcrmajorcm parrenvlto:. Cagnol. HyppoUcoM.tf aiiiibid. Dyn.in c. 
qutddmr.a.dereg jurtnd. Bapttfi.a^tliaiob.inthefaur. commun. opinion. 
lit.M. num z.Soarez.ineod fraft.lit. M.num. 10. C a f r ' f.uump.Cacke- • 
ran.dec*f.}p.num.2.Capic.decif.4.nu.t.idemdectf.^a.inprinc. decif. 14$* 
* f. Felui.in c. cum omnet, extr.de tonftit.c.non poteH.de rejudtc c.dilcthts. 
infin.extr.de Simon gi.in Qement pafloralis in princ.de refcript. Abbds in 
ctuminveteriextt.de eiecliomb.Dec.inc.pruttentiam,n.40. extr.de offic. 
dtleg Zaf in paratiti Digefl. quodcuiwfyunivcrf.nom. Duaren. tbid c.i. 
Bendcr.de revifion.concl, 4.num.6o -cum feq ef aiiipluree t aOfgati ab autore 
dtduUionisin caufa Fridbergcontrafridbcrg.cap.ti.n. 7.CU jus juris rttio 
confiftitinutUitatcpublica,ncnonnu)iorumabfcntia»vcl cotradi- 
aiodcbilitct , quodamajori pattc fuctit conftitutum/wwi***/** 
%un46.dedecurionib. quippccuro horoincsfacilcsfint addiiTcnric- 
dmhfuifoterat, adTrebetli & ut in^uit glofif. indJ.it* deregui.jur. 
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vixforipoffit utinmuititudineomnes confentiant. Quareutne. 
gotiaunivcrfitatum rc&e cxpediantur & ncquorundara abfcntia 
vclcontradiaioncutihtaspublica(f^/t'w;rr^r. < /;rfWjf/?/7rix'^ 
l % utilitas t C.deprincipib.l.fin.§ fin.C dec*duc.t*Dtnd.) impcdiatur, bono 
publico receptum cft,nc fit ncccflc omnes confcntia , fcd plurium~* 
fuffragiaattcndantur,& fccundurniilain hisquzfunrcommunia 
plunbus, non ut fingulis,fcd ut univcrfis majori parriftetur,& pro 
decifo habcatur, quod pluribus p lac u i t >e leg Bodin.de Republ. lib. zx. 
6 idtmUbr.zx .7 S lib.6. c?+. ubiaitinomniceetutf cotiegtolegitmomajo- 
rempartem ubiftpotiorem effe , nec fuffragiaadpondm exipfedadnume. 

f/Mi)intantumutcciarurimaiorparserat,nihilominusvalcatquod 
ab ifta agitur* Irorob nec per ftatuturo vel confuctudincroiotrodu- 
cipoiTcncincaufisuniverfitatum & collcgiorum majorparscon- 
dudat,tcnctgl.#cDd.4iM././^ifrre£./^ 

maior.p*rt.capit.Dcc.*dd.Li*o.§. t.tf adc.cum omnex.ext.de couftituti. 
onib. quia hoc ipfo impedirctur falus publica , quovis aliasm#4f> 
proraovcnda. Exemplaubipluralitasvotorum attenditur, roajo- 
riqucparriftatutrhincinde occurrunr, & qui comitiislmpcriicir- 
culoruraconvenicntibus,aliifquccororaunitatumcceubusintcr« 
fuerunt, obvia funtquampluriraa; Gquidem incomirijslmperii, 
circulorum conventibu*,communitatura coenbus,a!iisq; congre- 
gationibus&collegiiscircadcliberarioncs caufarum co pertinen- 
tium majora vota attcndi, oV quod pcr raa jora obtinet prodccreto 
habcripraeterquotidianamcxpcrientiam,ex Imperii.cifculorum, 
aliorumque convcntuumrcccflibu$,ft*tuus &ordinarionibus,ad 
oculumpatet. De capitularibus & ele&ioncab tpfisfacicnda cx- 
cm pl um extat inccum nebm 19.ext.de elecHomb tieBpoteft. ubiquod 
dux parres capiruli circa elc&ionero ftatuunt.toturo capitulum fta- 
tuereccnferur,per minorem vero capttuli faela elcaio non tenctc. 
nmditufpeod. ldeminquibufvisaliiscicaionibusrcccptum cft , ut 
ntmirurofidiflcnfusritinrcrvotantesneturfcntcntiatroajorispar- 
tis c.2i.cu c?4 c if.c.40. deelccTionib.c.i. & tot.tit.dehu cjutfunt a m* - 
m.part.capit.Menoch.6 prtfumpt num.i.^j i.obi rationcm fubjun- 

git,quia 
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gi t« q uia q uo ma jor efl eligentiu m numerus , eo rnajori zclo clc&io 
fa£ta praefuraitur & crcditur prudenter ac fapienrer faftum, quod a 
p 1 u r l b u s h" r c. prudentiam , extr. de offic. deleg.Autor deducltonis Fridber- 
^enfld.c.tt.n^i.cumfeqq. Dcelr&ione Impcratoris cxemplum cxtat 
tn cvenerabtkm.extr.deeUHionib.^ eUBipotefl. ubielccliolmper.uo 
ris pcr rnajorcm parremclc&orum fa&a rcnct,acpcrinde habetur, 
ac Ci ab omnibus unanimiter nullo penitus ditTenticntefafta fir; 
quod idemetiamin AurcaBulia Caroli [V.c.2.§.pofteafuamaytem, 
verfic pr*fitto pereletlores juramento ,con(titutum legirous. Idcrn in 
collcgioCardinaliumcircaeleaioncm Papxobfervarur,&cutma 
"jora voraobtigcrunr prodcclohabcrur c.luet^xtr.deeUBionib.c. ut 
pericu!um,eod.tn6. Sic & in Tnbubus & collcgiis artificum ftatur 
roajoritativororum,&quod pluribusplacuir,artendito.r,ufu&ob' 
fervantia teftc In pa&isetiam cum dcbitore incundis, dc con ft tu • 
endis terminis foiutionum velrcmiffionc partisdcbiti, ficrcdito- 
rcsinrerlediffentiant majoris partis volunratem pranorfequetur, 
Ut ait Ulpia n . in 1. 7. / fn.depatl. cuiconcord.l fin.C quibon.ced.pojf ubi 
andeturdilatiovel admittatur ccflio ftarur majori parricrcditoru. 
Similiter inrcr confocderaros & umtosmajora proomnium votis 
rcputantur , majorquc pars confocderarorum principum &com- 
Buniratumincaufisfc£derisconcludit,licctminorpars contradi- 
cat,curo reganturadinftarunius corporis Marttn Laudenf.intraEt. 
deconfiederat.prtnttp.conduf.44. utiutinmilitiis&deliberationibus 
bcliicispluralitas votorum vincit Afyoguid.lib ydeconrmunib.opinio. 
ritb.cr; nu.2t. ex quotdrefert AuttraSegaU dedutltontsprocivkate Frid- 
bergtn(inumer>2f. Sicrocdicisdifcordanribus.fitne vulnuslerhale 
ftaturdi&omajoris partis.rcfercnte Angd.Aretin.intraffat. maUfic. 
Geil.2 obf.m n.i9.tt.2i. Eoderoraodoincollcttisimponendisftatur 
pluralitati votorum, & pcr majora voraobligantureriam abfcntcs 
&conrradiccnres,uttradunr Kofcmh. defeud, cap.f.conduf?? num. 
/."Wefcnbcc. r cr>nf tg.num.ii. & comprobat Rcccflus Imperu dean. 

Mnoo.g natfyttm midj/& ReccflWr <a»»0/f/2 $ Cfefollcn^ttcr) Su 

nititcrinfacicndisdccrctisckQatutiscondcndis.id quod pluribus 
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squum vifurafuir, pro jure ftatuituryquod cnimrnajorpars curi» 
effcci r proco habetur ac (i omncs e.%\ftctiK i l.t 9 ff.admunicipdl.junflJ. 
3 . de decret.ab ord.ficiend. 

./Equcin nominandis &rccipicndisdecurio«ibus fufficirdu- 
asScnarus partcs adfuiflc, &confcn(ifl r c, nec quod a majori parte 
ordinis falubriterfuit conftitutum^paucorum ablcnna vclcontra- 
dicl4oncdcbiliratur l.nomin.ttionum l ^6.C.dedecuriontb. Sicinconfti- 
tuendo Syndico duas Dccurionum partcs confcnflfle & manda- 
tum dediflc (urncit / s-cumfej jf.cjuodcujt*s%univerjat.nom. 

Denique in fenrcntiis fercndis , fi pluribus uno jurisdicundi 
potcftas concefla fir, major numerus votorum minorem fupcrac 
& profcntcntiahabctur,quod pluribus plztuitj. Romponiuj }6.l.duo 
ex tribus iereiudic. Lig l 20. cttm l fequent. ^l. d]em proferre, § fi 
plures ff. derecept.arbitr. Immola add.l jd.derejudtc. Z*f. ibid.numer. 6. 
th& * ir. Idem ad d. I. duo ex tribtu, num. ultim. utcunquc in contraria 
fcntentiafintdigniorcs &a?tategrandiorcs j neenim conrentiones 
oriantur inter Judices de ipforum dignitare&conditionc, bono 
publicointrcdu&um & ufu rcccptum in fcntcntiisfercndis vora 
rvumcrari potiusquara pondcrari, fiquidcao nullaalias pax cflc pof- 
fctjneoquid certidetcrminari fcmperpranendentibus his vel illis 
fecflcdigniorcs ZiC.ad Linter p*ra,de rejudic.numer. /. DaitQn.addh 
Pomponit4fi.circ.fn. 

Quod cum ira fir, & in excmplis modo addc&is ad numcrum* 
furYragioruro rcfpcdushabeatur,nihilcaufjEcfleputant,cur non i- 
demctiam in dubiis juris noftriarticulis obfcrvari, & fccundum 
plura Do&orum furTcagia refpondcri, & judieari dcbcat. 

Adidera comprobandumapprime facercputancarTinitatcm 
cVcognationcm , quam communis Do&orumopiniocum Fama 
habccpro ut argumcntum illud cum prirais urget &multis rcfelvit 
Marquar. Frchcr. tntratlatude Famacap.ult.pertot. Prout enimcum 
de vcritatc fafti quasritur , qua; in fpccie a fingulis perfonis haberi 
nequeat ad id recurrimus, quodcoraraunitcrcrcditur,idque pro 

vcri*. 
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/crirate habctur , quod vd orones vel major parshominum cjus 
ociinquofaituroeflediciturvuJgocrcdunt , ita &cum ncqueo- 
iincs calus jure comprchcndi qucant,& mult a ctiam no facisclarc 
dccifa in dubium voccntur^quum eflc putant,ut in tanta opinio- 
nuro contrarictatc ac confuilone , cum alitcr veritas haberi non 
poftjr.opinioilia judicand»& confulcndoattcndatur , qu* velab 
omnibus vcl a plerifquc Dotloribus qui ca dc rcfcrlpfcrunt vcl 
confulucrunt , rcccpta & approbara fuit , ut ita qucmadmo 
dum confcntiens populi vox , & tcftimonium roagnx cft auto* 
ritatis, bcc crcditurde nihilo eflc , quodore vulgi ja£atur,(ie 
& communisDo&oruro fcntentia , qux cft inftar famxin hisquas 
juris funt , non minorem autoritatcm-habcrc ccnfcatur , cumj 
cadcm in admittendis communibus Dodorum opinionibusmi- 
litet ratio, quxcirca famam,cur ci credi debeat,obtincr. 

Ratiocurfama indubiis rcrum caufis,quandoafingulis per- 
fonis vcritashabcrincquit , adroittatur, cacft, quia fama pra% 
iumptive probat , communisquc hominum opinio vera praefu- 
mitur , & pro vcritatc habctur , donec contrariuro probetur, 
pcr tradita ab Alciato de pntfumptiombus , rrgul. / prtfumpt. /. ea- 
dcm ctiam circa communcro Doclorum opinioncm occurrit 
prxfumptio , fiquidcm & illa in his quac juns funr pracfuroptam 
vcritatcm facit j Quarc cum in his , qux fa£ti funt , prxfura. 
ptaro vcritafcm , quando vcritas ccrrbhaberi ncqcit,fcqui tcnc- 
arouttutique & in dubio jut is articulo, ubi de vct itatcccrto confta- 
renequjt communcro opinioncm , qua? prxfumptaro veritatcm, 
habct,fequeDdam efle aut umant , cum facilius fir, ut unus vcl pau- 
cioresfallanturquam plurcs. 

Idquc tricefintofeptimo juris ratio fuadcre vidctur , cum qu« 
contra communcs Do&orum opinioncs ab aljis difputantur,fint, 
uc illi prxfumunr, mcrx fubtiliuro & ingcnioforum hominura 
fubtilitatcs & cavillationcs ; has vero in foro attcndi dcberc roo- 
n c t ur & cxcm p lo i 11 uft rat ur //; t.pen. ad exhiben. 

C 2 Ncc 
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Nccctiam, quodeft truejtmumol}avum& ultimum pro com- 
m u n i opai i o n c m 1 1 it a n s a rgu tn c n t u ra i n c o m m unes opinion cs te- 
mete 5c inconfuhooriuntur.lcd ccrtis nitunturrationibusjubiau- 
tcrn c.t rat io.ibi non cft quarrenda iex.pcr xc%.inc.confuetudo,§ porro. 
diftt>icl.t.\tf}\ Gratianus.fi tationc,inquirJcxconfiftit,lexcrit oranc 
\ .,i),quod rationcconftiterit duntaxatiQuofaciuntquattraditFre- 
hcr.de fimacap.ult num i$ & Borcholt. dtverb.obUgc.iM.122. 

Hxcfint quas pro affercnda autoritatecommuniumopinio- 
num apatrontscarum afTcrri folcnr. 

At his aonobftantibus rccliusnobis fcntirc videnturilli,qui 
ex jureccrto,jus inccrtum a?ftimanr,nonattentacomrauni Dotto- 
ruraopinione. Prouteniro Thcologicontcntioncs fuasadfacrarn 
Scripturam cxaminandas,& fccundam cam dccidcndas.praecipiur, 
fniftisgloffatorum intcrpretaroentisi ita &apud Jclosnoncx Do- 
clorum opinionibus pcr fc inccrtis & inviccra fibi rcpugnantibus, 
fed ex ccrtis icgibus.dubiar juris quatftioncs dccidcndx funt, nobif 
quc finc lcge loqut eft crubcfccndura. 

Probatur h rc noftra fcntcntia,tum apettis juris noftritexti- 
bus,tumcvidcntibus indedefumptisratiombus. 

Et prtmb quideraapcrtc illam coroprobat , & contrarium fen- 
tientesrcfuratconftiruriolropcratorisjuftin^quaccftia/.jr (edne% y 
c.devet.iur enucl. ubi Iroper. Nequc,inquir,ex roultitudine Autoru, 
quod raelius &a?quius cft judicatote,cum poffit unius forfita & dc- 
tcrioris, fen tenna rouhos & raajorcs aLqua in parrc fuperare.Quod 
ut juris corapilatorcs in componendis digeftis (ad hos enira allcga- 
taconftirutioeroiffa &dircc>afuit) facercjubentur,ira& judici,e- 
jus Affciroribus,&quiaiiasjuridicundoprzfunr,canderajudican- 
di&de jure refpondcndi normara & reguJam pratfcriptam cffc 
ccnfcbimus; roaximecum Judcxnon habcat libcram judicandifa- 
cultarcra fedroercenaciam,& potcftas cjus legibusfitadftriaa,uti 
iotcraliasquibusjudichpotcftasliraitata&reftriaa fuit, lcgcs ac 
conftitutioae^conftat.&princ.Inft^ 

lir.mimmMfi fccus acin cenpilatoribus juris nofttiobtinuir, 
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q %x\ p pe quibus libera cligcndi &pro jurc ponendi potcftas data fuit, 
u t i pa r c t **• <y. /. i.f.t verf.tfi&o.tibi ldcm Juftin.& ideo, inquit.ca, 
qujc aorea in notis Mmil Papinianicxlllp.& Paulonccnon Mar 
ciano adfcripta fnnt,qiia;anteanuliam vim obtincbat proptcr ho- 
norcro fplendidtfriroiPapinianin6ftatimrefpucrc,fcd fiquidcxhis 
ad rcpletioncm fumroi ingcnii Papiniani laborum vclintcrprcta- 
tionem ncccflfarium cfle pcrfpexcriris , & hoc poncrc lcgisvicera 
obtinensnon motemmi. 

Firmumhujus noftra? fcnrenriasargumcnrum cxtarin princ. 
offic.judtc ubi Juftin.deoftkio judicis,quodnam illud fit & 
cfledcbeat.quando in jurc ftarus caulaecor.fiftit, prxccptum prx- 
fcribens:Illud inquir,inprimis obfcivarcdcbet Judcx,nealiterju- 
dicct,quaraIcgibu$,conrtitucionibus,aurmoribuspr<. ditucftjquo 
ipfofatisapcrtetraditioncs ckopinioncsintcrpretumcxcluduntur, 
ut qux ncc leguro nec conftuarionum appcltationc comprchen- 
duntur,proutconftabitexhis,quaTpauloinfcriusdlceotur.£t eflet 
mcra caviIlatio,fi cjijis ad morcs & confuctudines quas d.loc.Impc- 
ratornon minus quam II ipfas judicandoatteodi vult,tradiriones 
&opinioncsintcrpTctum,fi fintcoromuncs,referrcvehr,q fc.rccc- 
s ptxDoclorum fcnrcnnx (int inftaxconfucrudinis,ac proindc, ut 
confuetudonihilcft almd,quam jus a popuio,lcge fcriptadcficietc, 
reccptum;fic &co>3unes Do&eruopiniones projurcconfuctudi- 
natiohabcri, & propterca quod vcl abomnibus vcl plcrifque fint 
rcccptx.valcrcdcbcat.Mcra^inquam^harcciTctcavillaticcoropcr 
morcsinrclligaturibi jus tacitopopuli ccnfcni*u,eo inlocoubica- 
(uscontigir.conftiturum & rcceprum , id quod ad opinioncs intcr 
preta finc calumniatrahincquir^roaximccumcommunisopinio 
Gtcatus dubii & in uti aroquc partcro ab intcrpp. difputali,rcccpti- 
er&aroajoti parrcappr«>batafentcnt!a contraacinconfuctudinc 
obtinet,autqux unaniroi omniumcjus loci,ubi viger,civiuro &io- 
colarum taciroconfcnfu&approbationcconftat. 

Adidcmcoropfobandun>facitTirr/«,Novcl.8i./.pen.ubi Im- 
per, oranis,inqun Judcx fivc magiftratum gerat fivcahtcrjudicct 
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lcgesobferrato& fecundumhasprofcrto fententias. Atquicom- 
munem Dd.opinionem judicandoattendunt,n6obfcrvantll. nec 
fecundum hasut jubetlmpcr.fentcntias fcrunt , ncc enimlcguna 
vcrboDo&orumopinioncsIroperatorcomprehcndi vo!uit,utqui 
Jctorum rcfponfis.quam antiquitus habucrant,autoritatem pccu- 
liarifan&ioneadcroit,&cx iilis(oits quas ipfcfanxit &approbav it, 
icgibusjusdicivoluit. 

Id quodq uartb D.Ambrofius jamoliro ctiamjudicero mona- 
it,ut refertur & pro iure ponitur in c.judketc*ufii cf.7. Bonus judcx, 
inquit,nihilcxarbitriofuofacit fcd juxta ieges& jura pronunciat> 
ftatutis jurisobteroperat, nccindulgct propria? voluntari, quibus 
vcrbis haudoblcurc traditioncs & opinioncs Intcrprctationibus 
exduduntur 

Quod idem criam in ordinationc Carocra: Imperialis part. 
i.titul.i). Judici & aflTclToribus Caroerxpratfcriprum Iegimus. nc 
cx proprio nudoque arbitrio & privara fua confcicntia , fcd cx 
Jegibuscottftitutionibus publicis & probatis t-onfuetudinibus jus 
dicant. 

Facit y^AVoquodfinclcgc J£lusrefpondcrc,& Judcx judicare 
prohibeatur,uti notus e& tcxtus in Novcll.de tnente (cm:fi.i$.c*p.T.~ 
NecadmittendaeftdiuMnftio,quaminnotisfuisannotavitibidcm 
DionyfiusGothofredus,erubefcimus .inquit, finclegeloqui, Qca 
fententia dici non poteft quantum cxtcnuentur corum fcntcntix, 
quiunistanturonitunturinterprctibus : atcommuniopinioni in 
rcdubia vixaufim quicquam dcrogarc,'pra?fcrrim fi legis fcriptae 
duriticmcorrigar,aut cjusdcfcdumfupplcat,^cG^o/".diftinguit 
intcr fingulorum Refponfa Jurifconfultorum & comrounes Do- 
Ctorumopiniones ,illa vim jurishabcrencgat juxt.text. inditl.No- 
vcS./g.c.y his vcro vim lcgistribuit; at/oquitur illc fincjlegcncc 
allcgatustcxtushancdiftinaionem admittit vcl aliundcilla pro- 
bari porcft. 

Ad idcmcomprobandum facit feptimol.ro. C.de condicl.indeb. 

> ubi 
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ubijuftinianusduoruro Juliani & Papinianr fentcntiatt) utvcrio- 
rcm pra?ferttrium fcntentiis Marcclli Cclfi &Ulpiani. Arque ita 
cxcmplo fuo docet ad multitudincro autoruro rcfpici non dc 
bcro. 

Oftavo prob.irur tcxtu /. r. $ .penult.de impenf. inrebm dst.faft. 
ubt Ulpian. in qusftionc fibi propofira , Etfi,inquir , plcriquc nc- 
gent.tamcnproptcraequiratcro Marcclli fcntcntia admittcnda cft, 
unius Marcellifentcntiamplurium fcntcntiispra;fercns,quod uti- 
quc non licuiiTct , fi cx muititudinc adftipulatorura vcritas aftima* 
ridcbcrct. 

/V5w^TdcmcridcntcrdcmonftratuTe*jf/.^«^/>w/2 deinfltucl. 
hftrum.leg.ubi idcm Ulpia. quaefirum eft, inquit, An frumcntum 
quod cibariis cultorum paratum fuit,inftrurocntoxederct, & Plu • 
rimis non placet, fed cgo puto contincri,&ita Scrviuro refpondiffc 
audrtorcsejus referunt; ubi negletTa pluriura opinionc,folius Ser- 
viiautoritatcm fccurusfuit. 

^Decimo contracommunero hcilLf.e.deoffic.Retl.provinc. ubi 
Impp.Valcntin. & Valens, Potioris ,inquiunt,gradus judicibus ab 
inferioribus cotr pctens rcvcrefitia tribuatur, at ubi rra&atur pu- 
blica utilitas, & li minor Judcx vcritatcm invcftigavcritnulla ta- 
mcninderoajonirrogacur injuriajquod utiqoc ftatuinonpotuif- 
fct, fiin indagr.ndavcritacc ad numcruro vcl autoritatero pcrfo- 
narumrcfpicicnd foret,prout faciunr,quibuscommunisopinio, 
prolegeeft. Ncc allcgata confticutio,cbtanturncxaudiri debcbit 
fenfu.q. majoribus judicibusofficio fuo nonfungcntibusroinori- 
bus illorum partcs fibi fumcre hccar,ut nota t gl.ibi.fcd quod quan- 
dodctnd.igiuda vcrirafcagitur,nihiIrcfcrar,utrumacclfioribus6* 
m a jof is a ut of i ta t; s j u d ic i b u s ( quibtts aliaj k caterts reverentia debetur 
jttxuA.t.f.g Ijjctfc.diverf.judic.) an vcibaroinoribus ounfcriori- 
bus,id nat. 

P ndccimoT.on Icvg fcntcnti* noftrx fundamenturo cxtat in 
K-tyC.de fent & interlcc.omn.judic. ubi Impcr.Juftin.regularo judi- 
tando obTcrvandam judici pracfciibcns, vcritate, in^uit, legu cV ju« 

ftiti* 
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flitiacfcquatar;noocxcmplisfcdlcgibu$iudkctutcunquc ampUC 
fimas pra-tcft ursc vel maxiroi alicujus magiftratus profcratur fcn t6- 
tia.Cuiineandem fcntcntiamconc./.u.4>^./>rtf/^.ubi Proculus 
nonfpcc1andumcft,inquir,qu!dRomacfaauroGt,quarDquid ricri 
dcbeat. Jam vcro quicommuncm judicando fcquuncur, folis ni* 
. tunturcxcmplis, prxjudiciis , auroritatc&multitudincintcrpre. 
tum.-contraquam d.il pcrmittunt. 

Duodecimo idcm evenit fcopus & finis proptcr qucm vctcrum 
J£lorum (crjpta in unura Gntcomparata corpus,quod Digcfta, & 
alionommcPandeclasrocamus , nc icii utolira ficbat^dinonac in- 
terprcrantium fcntcntix jurisconftitutioncm mcertam ,& fcoten- 
tiasjudicisdubiasrcddant-.quadccaufactiam Juftio.aperteprohi- 
buit ,n c quis Jurifpcritorum impofteruro audcat in Digeftorum li« 
bros comracntariumfcribcrc,nc icil.utfupcrioribustcmporibus 
fa&um fuit,pcr contrarias intcrprctantium fentcntias,jus confticu. 
tum&inccttumordincjuftamqiConfonanuamrcdaclum,dcnu6 
conturbctur&inccrturorut,ut vidcre cftinconftir.Impcr J aftin. 
quarcftdc conccpt.digcft. quoloco aperta tan&ioncinccrpretum 
fcriptis omne adcrait autoricaccrojquaro tamcn.quicommuncra 
prolcgchabcnc.illisreponunt rcdduntquc. 

*Dccimotertio , facitquodncc in mftitutionibus, nccdigeftis, 
neccoiicc,ubifpccics juris,jud:candoobfervanda:,reccnfcntur,in 
numcrumillarumcommunes Do&oruroopinionesrelatz invcni- 
antur.quodfine dubiofaclumfuiiTct,&.fictidcbuifll»t,ficompila- 
torcs juris pro lcge cjufquc fpecieilias habcri volui(Tent. 

Decimocjuarto cx argumentis & rationibus quibus fcntcntia 
noftracompjobatur,&contraria rcfutaturnonlcvismomcnti cft 
ca,quod pluriroxcxcororounibus opinionibus falfiffiroae invecMse 
fincproutfiopusforct, &brevitas,cuiftudcmus,patcrcrur,indu- 
ftione cxcra plorum comprobari poffcc, fic jaro ante ctiam notarut 
Zaf. ^.r^»//.Fichardus irtaddit.aJVilIalob.verfc.Filia/emelexcltt/i. 
Undcfiponaturquod communisopir.ioneceflariamautoritatern 
& vimlegvs habcat, filfttas in judiciaintroduccrctur,a* quibusta- 
" racn niiulmagis abcflcdcbcc. Facit 
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Facit dtcimoajttint*, qiiod jus noftrum certum <5c finirum cflc 

debwr.nccabinccrta inrerprctum autorieatcdcpcndcrc,norance 
Ncnuoinl.2.dtiur.tffsfl.ign*r. At vcrbcomrounes Dd.opinioncs 
quodattinct^frcqucnrcrdubitanfolc^qujcnarnfircorrirounisopi 
nio, aliis hanc,aliis aiiaro , coromuncro, communiorcm, vel cora- 
rouniflimarBdiccntibus.urpatetcxthcrauro.coromuniuroopint 
onuro&aliorumtraclaribus,quiftudiofccoromunesopinionesin- 
veftigar unt. Nec faeisfaciunc regulae quibus huic incommodo m e • 
dcri conantur,prout !at e deducit & excq uitur, Cornttw intraftat. de 
communib.opinionib.ltbi.ttt .4- qucm fcquiiur Marq. Frcher. 4<Fama 
dx.uh ,nu 32. Doctorum furTragiautrinqucnumerari volunt.&ii u- 
traque fentencia roagnos duccs , praeclarofque JCtos habcat , illarn 
prarfcrcndam ftatuunt.quasin nurocro,excciTupraevalet vclmodi- 
C05 Sin a)terafvnteriaadftipu!atoreshabeatroajocisautoritatis,e5 
pot H5 eligcnda & li illi fint numctopauciorcs.curo inaequalitasilla 
pondereautoritatum penfetur,&niagnusaliquisacprim«rius Do- 
ctor,velutiquc Coriphaeus haud dubic duobus vclpluribusmino- 
rumgcntiumlcguleisatquipollcatimulturo tarocn hicjurisdifcre- 
tioniccarbitriocommittcndurnexiQimant^utisxitiroet^quaenaro 
ipi]juftior,aequior,clttutiorinc6fcientia&animifuijudicio vidca- 
curopinio,inhanccniro ipfuro inclinare poflc & debcrefcntcnti- 
3 m . i-er trad.ab Alciar./w l.i.vctjic.Cclfus ait t n.44 in fin ficert pet. Lan- 
celQonra\d.mltb.dcpritor.§.z ttt.de fenten.n.tg Qurat.ltb.i ttt.4.injj:e8. 
I.n.tf.tf ltb.2 tit.o .caf.; 2.h~*cbfr.d.c, ult . num. w.ubi modorelaras judi. 
candi regulas mirifice confirmari putat conftitutione Imperato- 
rum Thcodoili & Valcntiniani ad fenatum,quae extat inl unica.Cod. 
Theodofdcre^onf % prudent.liij.tit.4'Cujr4sverbafupcriusretulimus t (f L 
ob carmen. Jf.ult ff dt tefltb.ubijudex minorem tefttum numerumincltnare 
poteH fitcftaiUt y [intfpe8abiL*ret. At vcro rcgulas modo rclatx diffi 
cultatcm illarnadeo non tol!unr,ut eandem augere potius <5c ma jo- 
rcmfaccrc, videantur,cum dilficile fit isiter artificcs difFcrcntiara 
invenircunum altcri prxferrc , & qux uni forte iudici xquior vide- 
turfcnten$ia,ill*alterividcaturdurioraciniquior. 

D Facit 
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Facit^/Vw$/£w*quod foli Iroperatorilegi$qendcnda?potcft.a* 
rcfcrvatafit.utconftatrAr/.Wrfi^.AGuiconfcqucscftcomniuni 
Do£k>ru opinioni nccelTariarnautoritatcni attribui n 6 poffcquip- 
pc cum crTe£tu dt rcipfa condcndae lcgis potcftas ipfw mtcrprctibus 
comunicaretur.quodabfurdiidi&um. 

DecimumfeptimTt & ult.fcntcntiac noftrxfundamctum dcfuroitor 
cx co quod cjus folius 0 1 lcgcs mutarc & abrogarc cujus ctia eft corv 
4cre,puta ipfios IrapcratOtis / J.Lult.CJe H.t\x. fi coi Dd.opinioni ne* 
ccffariamautoritate tribucreraus camq;pro lcgc habcrcmus , uti- 
quc mutario & corrc&io juris fcmcl rcccpti intcrprcrum autoritati 
pcrmitterctur,fiquide non rarum cft , ut quacaliq ua ndo fuit cois o- 
pinio,poftca cois eflc definat , & cx no commum fiat coior>unde 3c 
cnatz funt quzftioncs,quid obtincat,&judici fit faciendu,fi tepor* 
Htis c6tcftatar affirraati va vcl ncgativaopinio fuerit coisjat rei judi- 
cata;&fcntetia;fcrcndctcmporccoBtrariacommuniorinvcniatur 
qua:nam tum judicandoattcndidcbcat opinio;SimtIitcrliantcfic 
judicaturofccundumcoramuncrailliustemporis, quae poftca fiat 
noncois, An priorfcntcntia infirmctur, &reijudicatacautoritate 
araittatjdcquibus&aliiscxprxfuppofitoillocnatisqu^ftionib poft 
Corat.late difquirit MarqFrch.^/iisM c. ult. n.36. cumtribwfeqq. , 

Vidcarausquidadcaqux^eflrcredaautoritarccomuniuopinio- 
nu a patronis catu allara fucrut comodc refpoderi poflfit &dcbcar. 

Argumenrabantur/>ri/»0abobfcrvantia & ftyiofori,quafiitarc 
ceptum fit in judiciis, utin fcrcndia fententiis comrounis Dd.opi- 
nioattcndaturaflylovcrb 3cconfuctudineforireccdi non dcbcat 
peralLgjta. At ncgamus communi ftylo&ufu fori ita rcceptum cflc; 
anonnullis fane judicibus , & judicura.affctfbribusiraobfcrvari6 
ocgamtrsiatperpfiram&finc rationcrdrlcri,nec faluojurc pcrvcr- 
fum huiufmodi judicandtmorcmadmitti poflecvincunt ea,quae 
contra comunium opmionu affcrtorcs cx lcgib.&legum rat io ni i»us 
roodoadduxirous.Pofno,ajudicibusc6itcrftyluhuiufmodihacle.' 
nus,obfcrvatum fuiflc,citameco(cqucnsnon for«r,ab omnib.de 
hincjudicibns cundwn obfcrvandum cftc, nccab co xcccdi poffc 
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c?tim abufiisilic fit potius & corruptcla quai^ vcrus rciufus qui 
confue-r udinis jurifq; vimhabcat j per ea qua notavimus ad § J/nefcri- 
pto, lnfitt.dc jure nat.gen.f$ civ. 

Ncc c^nodjecundolocok primaeva communium opln. Originc de- 
(umcbatui argum. veritati hiftoricxconvenit fcd contrariupotius 
cx v c t c ixi Jclor um fcriptis patc r.on colIegilTc illos alioru au roru m 
6cfcribetiiifurTragia > ac numeroquafi&autoritatcadftrpuJatorura 
c<rtaiTc>quippccum uniusfsEpcautoritatcfucrintcontcnti,/./.i;f#yr 
Ciifim *it,d.reb rr^./.^.</fy>rwr/.^7.^^r^.uniufq;autoritatcpiuriii 
fecpc fuffragiispr«tulerint,uticxemplo/./.^ dot. 
fa& tfl.qu<jitu 12.de inflru#.& injtrum.legatojupraojlendimw. Quod 
vcrbaequaliura,autfuperiorum,autoritatcm fcntcntiis Scopinio- 
aib.fuis fulcicndis addidcrunt.no co id fatlu fuit finc, ut pcr pluriu 
tufYra-gia ius conftituat ur , ac indc vim & antoritatcm juris confc- 
quatur,cum& fingulerura Jdcorum refponfa ncccflariaro habue» 
rintau>tQritatero,/tf.vJ.$ ipf*quo%,dejur.Mat.G.&ctv. fcd netlngula- 
res,& no v x ipiorum vidcrcorur lentcntix,&ut co lubcntius pto ju- 
rc & lcgc rccipcrcn tur.fi idem & aliis pbcuiiTc monftrctur 

Ncc etiam, quod etutertium con trarix fentcntis a neceflario 
(uroptsra fundamcnxnm , rcrum ncccflitasid cxigir,ut communis 
opinio in judicandoea attendatur. Btfi cniro nec confulcndo , nec 
iudicando ca attendatur opinio, qux vel ab omnibus, vel a plcrifq* 
' tt Dd.quifupcreaqoxftioncvei fententia fcripferunt,recepta vclap. 

quam communcm appellant, non proiadc tamcn dc- 
indagandx , & amfeigui tatis, fi qua cft, tollcndae. 
abita & ncglc&a communi opinione , juris impcrfc- 
,proutcoromnnisopinionis aflcrtores quarto*\ 
raentaban r ur,q ua fi fcil.fi cois opinio n o n attcndcrctur , & pro 1 
haberetof ,infiniri cafus indecifi manercnt, eo q icges ita fcribi n< 





rroDaraTint. ouam commnnem ar-rcLaKf. non nroiacic. ramcn ac- 

P 

;fe 

iii5 

po(Tmt,utotmDescafus,quiquandoq;inciderint,coprehendantur; 
\ mOMTite JtiUin.in Ljoxum 2. feqq. de S. Rcfp. fi quidcm ambiguurn 
7 ^ & controverfum jus quod attinet , iocertum & dubium ex ccrto 
£* fcclitojorcdccidcoaiimvcnir, p.tafi ccrtafit rcgula, ioccrta 





z* DECISIO 
vero&dubiaexceptto, ttandurocrit rcgul*,nec cxccptio admit- 
tendaj fimilitcr, fi ccrto & fpeciali jure fa&a fit exccptio,contracani 
dubia&inccrtadiftinftio, fwc utnoftrisappellaturrcplicatio ad- 
mitti non debebit. Imperfeclionem quantnro artincr rationem 
ftipplcndicaquxlegidefunrroonfiratnobis Ulp.inl ij dell. quo* 
ticns,inquit,legealiquid introdu&uro dcconftitutum extat, bona 
eft occafio,ccteta,qua?tcnduntadcandem uti!itatcm,vclinterpre- 
tatione vci ccrte 'lurifdi&ione fupplcri ; Interpretatione defedus 
fuppletur, fi ccttum fit fcnrcntiam & rationcm lcgis inaliisctiam 
obtincre,tunc eniroubipar&aequaliscft mio.ibictiamparjuseffc 
debcr,juri(di&ioneid fit.fi dcparitaterationisdubitcturs Extrail- 
lam jurisfupplendirationcm,aIiam fibi interprcsfumcrcnon dc- 
;bit,fcd Icgc taccntc nwt\uxtal.$.dtpublic Aarem.mft l 9 g.i.qvod 
it.esmfl.io.$ ti.de petit htred.L}. deoffic.praJtd.i l defcnat .l.24.*dmu* 
:ip.Nov.tgx.r. 

Adquiotumconmrix fcntentisarg.a vcrifimili,dcmroptum 
refpondcnduro,verifimilc quidem vidcri,quod qusca plerifque ap. 
proban t u r veritati magis conveniant,quam qu* ab unovcl pauci- 
oribus,at quod vcrifirnilc eft, ncccfliratcm nullam imporrat; quod 
melius&ffquiuseftfequi jubemur > non attenta multitudincAa- 
torum/./ §.fedneque,C.devet.\ur enuci idquc tum a Jctis.tum eriara 
ab ipfis Imperatoribus faft u ro & obfcrvaturo fuifle patet ex Lr.fpe- 
nult.de impenfinra dot fi&J qu.1fitum1z.inpr deinflruH.& inftrumJeg. 
Lio % C de conditl.indeb. Saneinhisqusfaftifuntargumentumavcri. 
fimili fuaro h ibet autoritatcm , ar in his , quar jnris funt perdit ofn - 
ciumfuuro. 

QuodartinctdicluroHieronymi relatum inc.f extr.de conflit. 
indcq; dcfumptum arg.ordine »w,refpon Jcndum quod co dc. 
murocafucontraoppofiricapitDli(cntentiaroagcretur,fiquis ne- 
glcclislcgibasvcllmperiicenftitutionibus.cxfuoarbitrio&phva- 
tafuaconfcicBtiajusdicerepr*furoat,quodutiqucarguroentodi- 
ti capi tuli miniroc liccrct , & apcrtc etiam Catncraelrnpcrialis af- 

urWtttt. 
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j. Atver6,qui lc§nfcqu;tur,ncgleftis Do£toru*n intcrprctamcn- 
is rtihil omnino contra praricriptum objc&i capituli facerc ccn- 
ebuur. 

• Adducebant fiptimo didum I nnoccn t ii , quod cxtat m €. y di • 
f.:i.Or ubi Papa intcgrum,i»9*i/,eft judicium quod plurimorum 
"cntcntiis confumatur. Arvcrd licct idincleclioncEpifcopi, dc 
juaibiagitur, obtineat, ad jura tamcu & illoruro fan&ionem,ut 
5uarnonabautoritatcintcrprctum,fcdiprorumImpcratorump6- 
icr,transfcrri ncquit.EadcmcftratioaHcgati^.i/.^^.c^^f/?.^ 
udjc.deUg.ncQ eniro ibi dc /uris quarftioncciufquc decifioncagitur, 
ed dscaufarum cognitionibus ,earumq; ordinc fcrmoinftituitur, 
raqticfcdis Apoftolicse ab antiquis anniscircacaufaruro& litium 
ognitionem provifiofuiiTedicitur, ut cognitioncs hujufmodidu- 
Dbusquam uni ,&tribusquamduobuslibcntiusdelcgarct,addita 
ationc,quiaintcgrum fit judictum ,quodplurimoruro fcntentiis 
onfirmatar. 

Non majorcm vim habct oflavum cx l.uh.C defideicom.pcti- 
urnargumentumjCuroenim uftarocntiordinatio fufa&L&vcrd 
ircaeaquxfa&ifuntprudentuTimos ctiaro fcpcfallicontingat,id- 
oncquidfalfitatis circa tcftamcnti faclioncra incurrat,majorem 
:ftiumnumcruminrcftamcntisordinandisjuradcfidcrant,ut ita 
erp^ureshomincs & aropiiorcm tcftinm noroeruroperfecluTima 
critasrevclc4ur,uthabcntvcrbadia*/.W/.^/^#f<>«r. undc& fit, 
iuod tcftcsoportet vidcrc teftatorcra Ip.Cdeteftnm. At vcro jurii 
onuitutionem quod attinet non dcpcndct tlla a tcftlrnoniis & a p- 
•robationc intcrprctum fcdipforumlmpcratorum autoritatci/./. 
fultim.CJell, 

U nde,q uod nonodc fi d c & a utori ra tc teftifi ad d uccbat ur, fpo . 
c corruit vctli eniro conccda t ur dc noftris q uoque Jdis & interprc- 
ibui noftri tempons cadcm dici,&pra:dicaripoflc,qux dc veteri- 
• us J cl is, (yuorum tamen longe alia fuit ratio & conditio,ut videbimus cir* 
trefut.argumentidfcimifixti) ctUz deorig. jur.l.pcn.Cdc condift. 
ndcb.lfiorfCdchi^qur in tccjcf. manum.dicla &adduaafueru , ty 
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meminitTe tame» debcbirrrjsquodjudcx non fi: adfl rictus judiciu 
& lcntcntiam (acerc fecun d um pturalitate teftium, fcd paucioruni 
quandoquc fidem fcqui poflit, & dcbcar,prout apcrtis vcxbis faccre 
\v\>tKVLiinl.zt.§. fin.de teftib. ubi Arcadius,fiteftfs,inquit,orones e- 
jufdero honcftatis&cxiftimationisfint.&ncgotiiquaiitasacjudi- 
ciimotuscurohisconcurrit.fcquendafuntomnia tcftlmonia? (i 
vcio cx his quidam al?ud dixcrint , licct impari numcro , credcn- 
dum cft id qu«d naturx negotii convenit , & quod iniroicitiae aut 
gratias fuCpicionc carct , eonfirmabitquc Judcx motum aniroi fut 
cxargurocntis & teftimoniis, qux rci aptiora, & vcro pro_iroiora 
cffccoropcrcritiBoncotmadmuititudincmrcfpicioportct.fcdad 
iinceram tcftimoniorum fidcm ,& teftimonia quibas potius lux ve- 
ritatisadfiftit ; Quod idem, Calliftratus de cognitionibuscaufa- 
rum fcribcns judicera monuitiw !.;.§. i.tf *.eod.¥zc.l tydeprobat. L 
i.def*cl.U}Jeinterrogat.iniudic.f$f*c, 

Ad-Vcij*-wcontrarizfcntcnti*fundamcntum pctiturofx/. 
Ji.§.fedfifundus 17.de inftrucl.& inftrum.lrg.TzfyonWo pater,exeade 
legci rXcferturi* d. $.27. Sabini fentcntia,caque quotidic incrcfccrc 
&invalc(cercdicitur: undc illi autoritatcmcommunisopinionis 
fatis comprobari putant ; At contra mcntero Ulpiani, qat cft autor 
//./5.indcitainferri,patet,exprincip.cjufdcm lcgis,ubicum qux- 
rereturj Anfrurocnturo quodcibariiscultorumparatumerat, le- 
gturioccdcrct cui fundus cura inftrumenris^egatuscflfet, &id* 
piu»misncgaretur,Ulpianusfolius Serviiautoritatcm fccutusaf- 
firmarcnondubitavit,quodutiq-,nonlicuiffctfi commuYtiorcs o- 
pinioncs attcadcndai cffcnt. Deindc quod Sabini fcntcntiaa plcrif. 
quccomprobaridicitur,noneoidfitintuitu,quaficxacccffionc & 
approbationcaliorumjdorurovim jurispriroumacccpcrit,fcd uc 
mdc ejus aequitas co magiselocefcac 

ln undecimo contrarise fcntentixargumento, dcfumpto ex /. 
athlttas 4.dthuqm mtiinfam. committuntelenchum noncaufas «c 
caufx. A ih! cra 5 artcm ludicram non faccrc, cum quicquid facia nt 
yirtutisgratiafaciaat.exSabino &GaflrioVlp.rcfcrt,addcns gcne- 

ralitcc 
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cs(intcliigcjaos)opifiari/Atfcicnc[omqiiod Ulp. 
Sabini & Caffii opinioncm fcq ui c u r } n on id co id fafcum , qnod fue- 
rit cois & a reliquis approbata opinio,fed quia xqua & j ufta ipfi vifa 
fui^nihilominasfccuturusutcunq^aliorumapprobationedcQitu* 
cretur,argumentoeorumqua?circarcfutationcm argurngti proxi- 
m e pracccdentis tx l. tz.de inftruH. tfinftrum.leg. pa u \o antc infcrcba- 
mu$,quoin. quandoq; autoritates cirantur, aflbrtaq; opinioab o- 
ronib.veiplcrifqjreccptadicitur > *r//i»</./. 12.5.27 d.iu(lruB.f3in* 
ftrumXeg^in objecJa,l./4tbletas,de hts quinot.infam.non co id fit intui- 
tu,q. cxaccelfione & approbaricnc aiiorura Jftorum vimjuris pri- 
mum acceperit, fed ut indc cj us aequitas cc magis eluccfcat, alioqu 
non licuifier nnius vcl altcrius autoritatcm plurium placitis prx- 
ferreprout tarocR faftum vidcmus,inpr.d.t.i2.dct*/irutt. ginftrum. 
leg.mlf.Q pen.de tmpenfinr&dzt.facl.inl.to.C.decond.indeb.&aliuqudm 
piurimi. Idcm rcfpondendum ^/./7.^r7*r.^/r(7«,&indcpctitum 
arg.ordine^/W^/www.- ncc n.camobcaofara Ulp.opinioncmibi 
iclatarofccutosfuit,quodpIuriuro autoritatcnitcrctur, fcd quia 
ncque vcrbis.nequc fcntcntia: lcgis vcl editli practoris convcnicbat 
ahterrcfpondcri,proutratioi)iadiferteabUlpianofubjicitur. : 

Kccdifparcft ratioatgum.t/fnw/ffy/iidcfuropticx l.t}.f.2.de ex- 
euftut.quod n.Modcftinusinfcntcntfefusibidcrclata; confirma- 
. tioncm pluriumaUroriratcscitat,non coid facitintuitu,utindeaf* 
fcrtioni fuarvim & autorltatcm jurisconciliarct fiquidcm Iongc 
aliam dcciiionis fuajrationem attulit,hanc nirairuta quia ctfi ver- 
ba Iegis fententiamrelatam admitterevidcantur , attamcnmen* 
ti & fcntentia? Icgislatoris non convcniat, & abfurda cxiftat: 
quas ratio fuafit , ut a pluribus ctiam cx mentc lcgis # 
fponfum. 

• Quod ?oixbin[.}7' cuml.ftq.delegtb.zfcxitnz 
ro^j/w^4r/oaliatumfuit,nihilcumpratfentiqua!ftionc cdmunc 
faabct. Si dc in tcr pret a t ion c lcgis queratur iro primis in fpicic n d um 
rifc ji:,Pau!us quo jurc civitas retro in cjufraodicafibusufa fuiflct, 
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e «momni»moptimafiiIcguminwprcsipfcconfuctudo. Atvcro 
ut cx his quae de confactudioc ibi afferuntutad cafuro praefcntem 
infcramus 5 nulla qux id fuadcat adcft ratio, mcns & fcntcuria jai 
inoppofira /.37.eaeu\quod quando fenfuslegiseftarobi^uus , ira 
utaliundcambiguirasillatolli nonpoflit,interprctatiocxconfuc- 
tudincfumendafit, quia illa cft volunras & vclutconvcnriocius 
civitaris,quxlcgcmtultr,proutratioiiiacxtatinl 35 cod. At non 
eadcmcircaopinioncsinrcrprctummilitatrano; quarc necidcrn 

• iusibiftatucndum. Ob(crvantiam&llylurofiquisurgcat,& in co 
yimargumentiponcreconftituat^q.abopinionccommunaerre. 

ccpta & confuctudine jutifdicundi pcrinnovatior.cm rcccdi non 
dcbcat^illifatisfaauroputarousfuprainrcfutationcpriroicontra- 

• rtasftntcntiasargurocuti. 

Undc&quod^fi«^»^^^^^^o b ^^ om foitftcilediG. 
folvipoterit, fi rcpctarous quaecirta prirourotontrariarfcntcntJje 
fundarocnturo notavimus.&conjungamus UJeconftit.princip. in- 
dcqueinterprctationcm <w/<//.a|.fumamu$,proutoxnninb fumen- 
d*erit,uti plcnius patebitcxhis quc infcrius cirta rcfutationcro ar- 
gumcnti viccfimi fccundi diccnda vcniunr. 

Quod decimofexto pro aflctcnda commanisopinionisautort- 
tacee* €.R<f>o*f*1«*%> 1nftiUiur.natgent.tfav. affercbatur, ctfi 
non lcvcm obtiucndi* pcrfuadcndi viro habcfevidcatur.fi ramen 
pcniriusmtrofpiciaraus, vetcrum jaorum Kcfponfaabtntcrprc 
wmnoftrorumdccifionibus&intcrprerarocntistotococlodiftaK 

deprchcndcrous. Quadcrc, quorcaiusconftarcpoffir.pnncipio 
nosrcroilTos volurousadca,quxtradit Dominus Vultqus add.§. 
refbonfa au,%, lnftHut.de iur. nat.gent.tf civil. ubi quar dc refpoufis & 
inTerprctationibus vctcrum jaoruro cxantiquitate&hiftona ju- 
rislatc&cruditediflerit, roagnam ad inftituturo noftrumlacern 
affcrent,&omncra,quxfubcffcvidcbatur,difficultatcmtollcnr: 

dcindcfciendum, non oronturo & fingulorum jaorura refponfa 
ucccflariam olim autoritatero & vim legis habuiffcfcd corum ran 
tom qui refpondcndi jusab Irapcratorcfpeciali conccflioneob 
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iuhTer,rnonentibas Donell . r.com. s. Vulteio &aliis ez interpp. ad 
f . refpon fa quoque. Tcrtio r efpon d en dura huc vcni r$quod fu- 

■ monuimusjomncra nimirum , quam antiquitus Jclorum fcn- 
ntiaeautoritatemhabueruntjliisajumnianoprsciram&adem. 
amfuifle, poftcaquaro vetcrum J&orumrcfponfa,aliafquc juris 
rrcsinordinem redegit,&cxiUisfoIis,quas ipfeprxfcripfit fan- 
onibusjusdiclvoluit,utiprxtcr/./fo^^ 
conftitionibus quas digcftorum libris prxmhlas vidcmus. 

Cui confcquens cfl.quod qux poft teropora Juftiniani, & ma- 
ne poft rcftitutum Impcrium in occidcntcab intcrpp.ad hxc uf- 
c tcmpora m jus noftrum fcripta fuerunt aut porro fcribentur 
llam jurisautoritatcm , nec vimlegishabcant, utroaxiroe juri 
ifdcmquc rationiciTent confcnranoa. Quodcumita fit, Elen- 
um comparatorum in addi&o argumcnto coramiflum fuifle, 
)ntcpatct,nccenimintcrprctum noftrorumfententix,utcunq; 
tcomrouncs, publica autoritatc munitx funt, prout veteruro 
oruro rcfponfa fucrunt ; quo modo etiam dubium adduclum 
vir,&refurat Doroinus Vulteiusad d tf.Refponfaquoque^n p. 
m fcq.Communes,inquit,opinioncs & fcntcntix Do&oru , qux 
diedicuntur,advetcrurarefponfa&inrcrprctationescoroparari 
Igocxiftimant, utaquibusipfisctiamin judicando&confulcn- 
rcccdercnefasfit,quin iraorecedens litcro fuamfaciat,vcrum 
iilitudofivccc«nparatio,inquoeiTcdebebat,nullacftjncqicnirn 
inirxfunt communcs illx fentcntixautoritatcpublica, ncquc 
n rcccprx ut judici aut Jclo abiilureccderetionliceaT,qnouti- 
cveterumrefponfa&intcrpretationesluftincantur,^^///?. 

Nccquxinfubfidiuroadducla,& argumcnto propofito fub- 
tta f uerunt fundamenta, firmand i vira habent , cum ut pro jure 
id habeatur publica Imperii lcx defidcretur,qux hic dc cft;At li. 

x rationibusadductiscommuncsopinioncs publica legc mu- 

■ ■ d x & autoritatc juris donandx vidca nt ur,qua fi hac rationc Im- 
io circa juftitix adrainiftrationcro furorooperc confulatur: quo 
ius tamcn Sullud fieri qucat ,impcdiunt abfurda &inconveni- • 

E cntia/ 
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entia,dc quibns fupra circa confirmationcm fententiae conrrariae 
argumcnto decimoquarto, dccimoquinto & decimofeptirao dixi- 
mus,quonicrcmiflum volo. 

. 'Dectmum feptimum tonmrix fentcntia: argumentum folutti 
noneritdifficilcfidiftinguamusintercaufasordinarias&arbitrari- 
as. Quod ad decidenias controverfias cxccllcntium Autorum opi- 
nio,quandoq; adhibita fucrit ,in caufis arbitrariis, quarudeterrai- 
natio j udicis arbitriocommiiTa eftjd faftura fuiiTcnovcrimus.&in 
illis utique liccrc Phtlofopborum , OratorumjMcdicoruro^Poeta- 
rum & alioruro autoritatcsallcgarc,ut id quod propofituro cft pro- 
babilcfiar,prout in locis addutlis faaum videmus.atfccuscft itr 
cauHsordinarits, iudicisarbitriononcomroiftis^fedlegecerta dc- 
cifis j in lllis fola lege pugnandum , nec ad dcciOoncs illaruro alio- 
ruro aiitorum teftimonia & opiniones quicquaro faciunt , quan. 
quam illuftrandi caufa talc quid adduccre non iropcdiat. 

Non majoriscft impottznux decimum otfjvum ex l. i.de offc.qu. 
dcfuroptum argumcnturo Etficniro proaflTcrcndaauroritatecom- 
munium opinionum comm uniter d.l.i. aliegent , & pro folido fun- 
daroento habeant,roemtnifte tamen debuiftent , agiillic dequacfti» 
one facli,non j u ris ; Quxritur quippe de Quxftorumoriginc , quan- 
do &quo temporc iili primuro coeperint t cumque diverfz eade 
re opinioncs extitcrint, adid quod pluribus verum vifum fuit III- 
pianus rcfpcxit &fccutusfuit , prout alias etiaro in hiftoriis , quae 
fatti funt , ad id rcfpicirous , quod referunt Autores tcmporibus 
illis vici n i , & inviccm hiftoricis difcrepantibus ad id quod plurium 
autoritatenititurjAtjhuicconfequcnsnoneft , quod &indubio 
jurisarriculo, ubi diffonx funt Jurifconfultorum fcntentis fimi- 
litcr attcndidcbcat , quacnam fitcrebrtoT & comrounioricalculo 
approbata fententia , cum divcrfam illa rationem habeant , ut p 1 u - 
nbusfupraoftcndimus. ; 

Ncc ma gis obftat Lt.de/epidturibm dccimo non allata: im o c on t r a - 
riura potiusexindcinferrcliccbitj dum enim Ulpianus Jcti Satur- 

AinifcAteatum^ftatucntis non, tantura confularium virorum uxo - 
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es,fcd lc ipforum matres , confulares foeminas cfle ,ca improba vit 
atione,quianecufquamidfitrclatum,nccunquam recepturo cx 
ndc,eadem argumentandi figura infcrrc licebit,nec cemmune* 
luasvocantopinionesvimlegishabercj quianecufquam id fitco 
itutum,ncc unquam rcccpturo; Conftitutum non cflccx cocon- 
a t, quiacontrariuro non docetur; & infupcr arguunt argumcnra 
ipcrius pronoftra fcnrentiaallarajRcccptum non cflcoftcndimus 
jpracircarcfutationcmargumcntiprimi incontrarium addu&i, 
cdocetquotidianacxperientia &ufusfori;nm.ilquippe hodicfrc- 
ucntiusquamutcontracomrauncsillas, &in fcholis difputctur, 
;inforojudicctur,utait A^//^j^/.r^^ 
ient.& civ. 

Quodsittinct l.proberedeto M acq. hiredtt vtcefmo allatam, nc- 
amus,prorationc&fcntentia;fundamento ibidem aflcrtac poni, 
uod plcnsqucita placucrit, caqucrcccptiorfu opinio, pro utle- 
:ntifacileconftabit. 

Ej u fdem cft farinse quod vicejimoprimo ex l. r.ad l. Aquiltd d u t*t u m 
iit , ideoque eadcm rclponfionc ad autorcs a quibus ciratur rc- 
ittcndu.Similiter nec exln. illud infcrri pofle le&io dj. zt. dabit. 

Quis fn fenfus /. z. de conflit .prin.provicefima fecunda rationeal/aU, 
itcbit,finigrum adrubrum transfcramus; fubjccta eftlcxllla tit. 
( onft itut lomb prwcipum , quo ipfo fignificatur U 1 ?. hoc vc 1 1 c,q u o d 
fi Impcratorib.temporc poftcrioribus aoterioruicges &conftitu- 
onesabrogarcliccat,&id folum,quod noviflimeplacuit,prolege 

beridebcat/yW^ cum parinparcrononhabeatlropcrium/./* 
iurifd. ncc princeps fucccflfori fuo legem, quam nccciTario fcqua- 
r prcicribcrc potfit^per not.ad l.dignavox.C de II fi tamcn fcmcl quid 

*cnttituturo,& pro jurcrcceptu,ab eonon facilc rcccdendu, ncc 
ntrarium conftituendum,nifi cvidcnsquae id fuadeat fubfit uti li- 
t,&inevitabilis necefiitas urgcat : cu pcr frcquentes lJlascorre&i- 
cs , leges vilefcere &autoritatS aroittere foleant, ita ut prarftet lc- 
m , quantuvisduraro ,retinere,quam teroereiroroutare<*>g././j. 
<tf aquib .man. quod idcm monct Paul. in l 2j.de tegib. & MarccII. 

£ 2 ini 
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ml etfinihiliss.deregjur. At talcquid in communibus Do&orum 
opinionibusnonobtinet:nccn.ullibiconftitutum, ut pro jurc & 
lege habcrentur, nec unquam etiam in foro rcceprx, ut piuribus o- 
ftcndimusfupracircarefutationem argumcnticteciroinoni. 

Quod porro vicefimo tertio vcritas &communisopinioarqui- 
parari,adeoqueopinio communis pro veritatc habcri diccbatur, 
vcrum non crcdimus.ncc rcxtibus adduclis probatur: Quod cnim 
in lj.de offic.prator. a lcrvo pranorcgcfta , rata habentur, non cam ob 
caufam id obtincre credemus , quod Barbarius Philippus commu- 
nihominumopinioncprolibero habitus fuerit, fcd quia populus 
Rom. ita dccrcvcrat,& quasab iftogcfta fuerunt, ratahaberi volu. 
cri t, fuadcnteita utilitatcpublica,ob quam alias ctiam a ftricto jure 
recedifolct jquodocrctocV ratificatione populi opus non fuiflcr, 
jpfe jurc fi valui flent a prxtore fervogcfta: Sic quod in §.fedcum, In. 
^//.^/<r/?4iw.or^*.ftatutumlcgimus,fubfiftcrctcftamcntum inquo, 
fcrvus, quicommuniopinioncconditi tcftamcnti tcmporcpro li- 
bcro habebatur teftisadhibitus fuit,cjus caufa noeft, comunis ho - 
roinum opinio, fcd principuro conftitutio.cujus ibi fit mentio:ipfo 
jurefifubftitiflcttcftamentumopusnonfuiflct,ut Impp. ei fubve- 
niflcnt,proutexlibcralitatc & graria fingulari ei fubveniflc perhi- 
bentur : quod idem d crcl i q u is etiam judicand um excmplis, ulteri- 
oris probationis caufa addu&is , ut taccam pleraquc ex illis inter 
iaterprcrescontrovcrti,nccacomnibusapprobari,utvidcrc cfi a- 
pnd Frcher. locis ailcgatis. Dato, q uod comm unis opinio & veritas 
aequiparcntur, ac quod in opinioneeft pro vero quandoque habea- 
tur, indc tamen ad prsfentcm quzftioncm inferre no licerer, quip • 
pe curo illic pcr communem opinionem intciligatur ca,qua omnes 
-promifcue codcm quidopinanturmodo , neccftqui a!iud fibi per- 
fuafum habeat, vcl contrarium credat: hic vcrb pcr communem o- 
pinionem exaudiatur & figniflcctur fcntcntia in dubio&contro- 
verfojurisarticulo communioribus votis ccfuifragiiscomproba- 
ta, rcliquis juris autoribus , numcro paucioribus,incontraria fcn- 
tcntia hajrentibus, prout patct cx dcfinitionc communis opinionis 

fupc- 
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upctius relata. Denique agiturillic dc quxftioaibus fatli, hic vcro 
kqiiaftionc juris; In fafto facileerraripoteft,adeoquccrror illc 
:xcufationc dignos , at cum oranes jura fcire tcncantur, juris igno- 
antiaullofavoredigna noncft,ncc proindeopiniofiveerror , ut- 
unque fitcommunis, jus facit aut pro jure habetur. 

^y7w«w^r/«wcontrarixfcntcntia!fundametum quodatti- 
Kt.NcgamusJcluro*Ulp./»*^£<if././/. pro rocdccidendipofuiffc, 
juod plc ri fquc cx J&isin quxftione ibi propofi ta ita placuetit, idq; 
<robatum rcdditur cx eodem Ulp. & ejus re fpon fo,q uod dc conti- 
nilifadifpecicexratw/.r.^./i.^vi^vi^rw.ubicumdixilTctinter- 
litlum de vi,non rantum adverfusillum dari , quiqucro pofleflio* 
ic fua i p fo fatfco dcjec i t , fed & ad vcrfus eum , qui crejici mandavir, 
>abiniJ&iautoritatcrocitat,cjufquefentcntiamvcraro pronunci* 
t: quod utique non licui iTct , fi ad pluraiitatcm autorirawim rcfpi- 
icndum cflct. Ulp.in d. jf./j. 

Ad argumcntum viceJ/mumquartt/mdcCuznptum cxfrin.lnffil. 
'eb*redlnfta. Exipfotexturcfpondetur: Etfi cnim fccunduro plu- 
iurofcntcntias teftatorfervurafuumnonalitcr, quamcuro libcr- 
ate olim harrcdcm fcribcre potucrit,ab co tamen poftca rccciTum, 
l Jfti Attilicini contrarium fcntientis opinio comprobata fuit, c6 
uodhumanior&aequiorillafucrit,quodutiquefaaumnonfuif- 
: ,fiad pluralitarcmrcfpicicndum forct : ncc quodanriquitus ali- 
dobrinuit plutalitas opioantiurafccir,fcdquiaufufententiailU 
nvalucrat. 

Idcro j udican d uro d c argnro en tovicefimofexto d cfu m p to ex 1. 
S.deinjut vocand. Qiiod cniro dedoroa fua quero in jus vocaro non 
cuit,humanitatis ckiquitatis rariofuafir,quiadomus tutiflimum 
uiquerefugiuroatquereceptaculume(t,acproindeapictatc alic- 
um,manusalicuiibid.inferri, Undc& a JtYiscommuniter quot- 
uotdecitationuraroatcriafcripfcrunt projurc &lcgeidpromul- 
Hum,nccquifquamfuit, qui contrarium fiatucrit: quo fenfu fi 
caudiatur vocula Pleri%, uti exaudicnda cft,nullusomnino fupcr- 
itfcrupulus. ! 

E- y Ad/»- 
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Ad LunJefeJfoHfprudxx cod. Thcodofiano citatam, facilis cft 
f cfponfioi Cum enira confticutio illa Codici Juftinianco non Gt in. 
ferta , pro parte & fpccic jurisnon habcbitur; dcindc contrarium 
r conftitutum,&did*lcgidcrogaturoc(TcvidcrcIicct^/./.r.C.^vr- 
ter.iur.enuclqutaliaseH ejr infcnhitur conftitutio de concept.Dtgeftorum. 

Quod ine Novimus, <te verbfign. vicefimo otfavo in contrariurn 
addutlolnnocentius Papa,circa dcgradarioncm ClcriciopinionS 
a pluribus approbararo fccurus fuit , non idco id fa&um q ad plura- 
litarcmrcfpicicndurofuiirct,fcdquiaprobabi!forillaip(i vila fuie 
fcntcutia,&divcrfaanterioruro Ponntkum cadcrccktitcrunr rc- 
fponfa,nccquidccrti antea obtinuit. 

lac.quamvu ,de appeflat.undcvictfimumnonum contraria? fcn- 
tenticargumencuro,dcfumpferunt Cicmcns Papa inpctcndis A- 
poftolisantiquam & communemobfcrvanriarolitigantium, Cive 
ut hodic loquimur ftyluro foricomprobar, curozquitateipsani- 
tatur,utcuoquedc rigorcjurisaliudfottediccnduro fuiflct. Idcm 
&nosdiciraus,muliifquc oftendimusfupracircaiiidu&ionemar- 
gurocoti priroi,proarrirmativa,addudi. Atquicomrouncs Doflo- 
ruraopinioncs dc fiylo&ufu fbri prolegc haberi,&mftarjuris re- 
ccptaseffejamintc ncgavimus.Saneanonouliisjudicibus&judi- 
cu adfcflbribus ita obfcrvariconccffimu$,oec negari potcft;at pcr- 
pcra&ilncrationc,idficri,nccfacrojurc pervcrfum hujufmodiju- 
dicandirooreroadroittipoiTcroonuirous.Primdutcunq^ajudicib. 
& judicfodfeflbrib.cororauniter ita flc rccc pt u m,i t io fercdis fen- 
tcntiis^comrnunis Doctorum opinioattcndatur,& fccuodumcam 
fententia cdcipiatur,ei tamen confcques noo forct,ab omnibus dc 
hinc judicib.eunde ftyluro obfervari dcbere, ncc abco reccdi pofle, 
quippecumnu!iibifltconftituturo,utcoes,quasvocant,opinioocs 
viro legis habean t; Imo cor rarium potiusconftitutfl cflc > cvincunc 
ea.quacommuniuopin.aflcrtorcs ex lcgib & lcgum rationibus fu 
pra adduximusjut ita qui in contrariu allcgarur ftylusabufus flt po- 
tius & corru ptc! a , quam verus rci ufus q ui cofuerudinis jurifq; vim 
habcatj/pindcqitninime fcquedus, pro ut & nihil hodic frcquetius 
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ficrividemus, § ut c6tra c5cs illas,& in fchoKs difputetur.fic in foro 
/udicct.uti plunb. diximus fupra circa rcfutationc primi & dccimi 
noniargumenroru in cotrariu oppofitorurrwquonos remittimus. 

Mc.i.caufai.q.iJricejtmoiWziuzn rcfpOndemus ncgandocaro lbi 
coprobari fententiam,in qua plurimi cdcordarunt ■■> fed rcferri tan- 
tumdivcrfas Patrura in dilationibus Epifcopo accufatodandis fen- 
tentiasac totum arbitrio judicis com m i 1 1 i,ut is xftiracr , quantum 
temporis concedi dcbeat,ita tamc.nc minus fit quatn fcx menfium. 
Nihil quoq j nobis ncgotii faciunt , ncc contrarium cvinc u n t , quae 
pro aflerenda aUtoritate comrounium opinionum ultcriusallara 
fuerunt,putadcftatutisconcilii provincialis argum.;\ dcintcrprc- 
«anonedivinarum fcripturarum argumento$2.cum feq deordinatio- 
ne Epifcopi argumento;*. <3t quod aiias in dcterminandis hominum 
negotiis,roa}ora votapraepohdercnt.&pluriumfurTragiainconclu- 
fofaciendoattedantur,uti inductionccirca argumentum }f. multo- 
rum cxcmplor u dcmdftratum fuitj Etfi n in aclib cV negotiis homi- 
num quaecollcgialitcrpcragi folcnt , itafacluopus fit,coq?alias ad 
concl ufionc & dcterminationcpvcniri ncqueat Jogc ramen alia cft 
rario noftra?marcria? &quaeftionis propofitxjiquide ac!us,dc quib. 
dixirous,exarbitrio,&difcrerionecorfi,adquos pcrtinet,dcpendcc 
& indcdctcrminationeaccipiuntjatfidcjureejufqicoftitutionea- 
ga rur,ac quid pro jurc &lcgc haberi debcat quacratur,folius lcgisia- 
roris potcftas &autoritasattcndicur,ncc eoru quib.jjjs illud confti- 
ruru & prxfcnptum fuir,arbitrium fpcclatur. Sancde jurecoftitu- 
cndo fi tra£tetur,ncc pencs unfi Gt lcgis condcndae potcflas.utolim 
f?ur,fcdadpluresncgotiu' illud rnineat,^ uthodicmutatalropcrii 
facie.obtinct.pIuriufutTragiaattenduntur^fecundupluralitatcm 
vorantiujuseonftituitur.atjurc jaroconftituto utetium fuffragia, 
in eolimitando vcl ampliando minimeattcnduntur,fedad lcgcm 
rpiarn &conftitucntis voluntatem pracise recurreuduro,indcqs dc 
liroirationibus vclampliationibus jurisconftituti judicandum. 

^ricefimumqumtum bhma/dc(umptuar%uaictum quodattiner, 
^cfpondcnd u primonon licctc argumetari ab hisquc funtfa&i, ad 

* ea quae 
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ca qua? ju«s cxiftunt,pro ut,intcr alios juris tcxtus , conftat exl./.g. 
4.adTurptll.l.tf.admunicip. Necdcindeargumcntaafimilibus fum- 
pta,qualecft quodafama ad aflcrcndas communesopinioncs fu- 
initur, multum habcnt roboris cum fimilia rcm non probcnr fcd 
jam antcprobatam duntaxat illuftrcnt. Imo a faraa fi argumentari 
velimuscontrarium potiusindcinfcrrcmus, cum fama neccflari- 
amprobandivim.nonhabeat,utparct{x l.i.§.z.deteftib. cuiconfc- 
quenseflet , nec communes Dd.opinionesneccflariamautorita. 
tero,& vim legis habcre, id quod contra intcrppcoromunitcr pro- 
bandum fufcepimus. 

Argamcnto trtge/imofeptimoquod habctur locum obtincrct, Q 
communis opinio jurc (it fundata: tum enim fubtilium &iogenio y 
fotum hominum fubtilitates & cavillationcs (de quibus in allcga- 
tzl.penult.adtxhib.fctmoeft) miniroeattendcndxforcntjatorones 
qux contracommunesopinionesinfcholisvelforodifputariones 
movcntur, meras cflcfubtiiirates& Novatorurocavillarioncs, o- 
mninonegamus,adreicvidcntiam, tcftcm omniumcertiflimam 
provocantcs. 

Ncccnim,prout»/^wccontrari«fcntenii«fundamentoancrc- 
batur, communes Dd.opiniones ccrtis feroper nitunturrationi- 
bus,fcdplures,contraleges&rationes temcie&inconiuho inva- 
lucrunt ; Ac licct fortcratio daripofur,exindctamennon ftatim 
projurehaberi,poiTent;Cumratiojusnonfaciat,redIegislatorisau. 
toritas defideretur^iti plenius conftabit cx quseftione proxime feq. 
adquam pro ubcriorifolutioneargumenti ultimi nos rcmiflos v o- 
lumus. J 

Hzc funtqua? proaffercnda autoritatecornmuniumopinio. 
num a patronis carum afferri folent; ex quorum rcfutatione denuo 
conftat,roulturocrrarccos^quic6i opin. neceflariaroautoritatcra 
attribunt, iliaroque in jurc controvcrfo dccidendo fcquendaro , & 
fccundum cam pronunciandura ftatuunt>nec ut illi volunt fentcn- 
tiam contra comrauncm lataro ipfo jure nullam exiftcrc , prout 
quas contra jusfcriptumlatafuit,ipfojurcnuiiacxiftit. 

DECI- 
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Antfquatenuj verafit vulgataprafticorum Theorica^ua intentionem 
fuam fundatam haberedicitur,ejui regulam pro fehabet. Et 
quidreguU verbocontineatur ? 

ACc idit quandoqucutad cafuspropofitidetcrminationcm 
allegarcrur vulgata juris rcgu!a,quod deftinatum ad rem haut 
proreipfa, & fa&um ac deftinarum pcr paria ccnfcantur,de qua in- 
rerpp.corrrounitcr^^ l. pen.de milit.teftam .&in\. inter catera §.(edetfi 
delaq.it.i. Gabriel.de prafump.lib.i.ccncl.r^.Tiraq.lib. 1. retratl. §.rglof.7. 

intracl.de legib.connubgleff 2. njo.Cettain memorabilib. verb. vefitbus 
legatv^ indcque dccilio pcti volucrit , co quod , juxta rcccpram pra- 
clicorum thcoricam,intcntioncno fuam fundatam habcrccenfca- 
rur,qui regulam pro fc habcat. Quae argumcntandi ratio, cum fal- 
]ax,inccrta&lubricamihi videretur.in vcritatcmdittxThcoricae, 
quatcnus illaobtincat , & num ad communcs juris fentcntiashu- 
jufmodi hibcntur fub tit.de regulisjuris; peirincat,inquircndum 
duxi. Non dcfunt,cxquibus iddicendum videtur.Er />r/woquidcrn 
cx vi& ufu vcrbi,quippccum fcntetiae hujufmodi*«7 «So^&qua- 
darn croinenriaRcgularum vcrbo vcniant,ut ita in illis maxiraefu- 
pradic"UTheorica verificari vidsatur,cum vcrbumabiolute pofi- 
tum in potionfignificatQaccipidcbcatpervulgat. 

^r/W^cxEtyroologia&notationenominis,traditawe idi/f. 
ubi cx III Joro rcgula indc dicla cfle perhibctur,quod recle ducar, 
necaliquandoaIiorfuratrahat,vclquod regat,&normamrec"tc vi- 
vendi prabcat, diftorrum pravumquecorrigat,utiia perrcgulam 
hoc loco (ignificcmus^brcvcmquandarofcntcriamjuris.adquarn 
vclutt norroar» explorcrur,quid inquaquc /urisquaeftioncac dif- 
fic u 1 tatc propofita, redum , acquuro ac verum fit, defiaitorc Fabro 
idl.r.de reg juru. 

Cui acccdi t .w/^quod lcx & rcgula fint arquipollentia , & pcr 

F regn- 
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rcgulara lcx definiatur Lz.de H. Atqui ad lcges fupra di&amjiiris 

Thcoricam pcrtincrc ncmo ncgabit. 

Vacit quarrb, quod fcntentiae hujufmodi non firoplicitcr Re- 
gulxvoccntur,fcdcuraadditamento,Rcgulxjuris nuncupcntur, 
ut itaad dccidcndas quaeftioncs juris non roinus & illx pcrtincaor, 
quam aiia juris noftri capita , cum juris verburo uno & codcm fcm- 
pcr fumatur modo , nimirum pro prxccpto xqui.quod jubcat q uac 
reclafunt,&prohibcatcontrari3. 

j©«''*/t?argurocntum furoip0terir,cxcqlIocatione&fitutitu- 
lorum.qui (unt dereg.jur. fiquidcm tum civili, t6 canonico jurc in 
nunicrum aliarura fpccierum jurisreficrunrur , ficuti vidcrccftta 
Digcft. dccrctis & dccrctalibus.ubi ad rincm' fempcranneeluntuc 
t\t.dereg.iur. ut ita quemadraodam cxpraeccdentibus titulis decifU 
oncs fur»untur,ira &cxultimocis cohxtente &anncxofirmitet in- 
fcrrcliccat,quodnifidicamusflcvimiurisilliscoramuniccmus. 

3Vx/0,indefcqucrctur,quodnullusalioquinregularum hujuf- 
modi fit u fus ,& fruflra a Juftiniano in peculiarcm ti tulum fint rclaw 
tar,quod dictuabuirdum & inconvenicns. 

XXtgctfeftimo quod ratio naturalis vkn legis habeat , & qujere^ 
telcga,ubinaturalitcrfentimusdcfc<Ituro metis arguatut poftDd. 
comroun.traditBorch deverb.obic.z.n.i22.cmconicc\\xcn% vidctur 
non roinus cx fupcrionbus juns regulis, quaro cxaliis legtbus fpeci- 
alibus dccifioncs fumi poflc,cu m rcgulc cjufmodi in naturaliratioa 
ncfintfundatx. 

Idcmc^awvclle vi&ctutGt*tiinu$mc.confuetudo,f.fcrr0,dtftl 
/.nbi ratione ldgem confiftercadcoq uc ra tion cm ,i ©fa m mct Icgcm 
e iTe a ff« r i r > t\ raricne , inquit,lexconfiftir,lcxcritomnc,quod ratio- 
nc con i ter ir ; Cui confcquens c ft.ex rationibus fumptas a rgum cn - 
tationcs jurifqj regulas vim legis habcrc. 

Facitwowtf quod lcgum rationes,quibus illx,ur modo dittum, 
ccufundamcntomnitumur,cxrcgulis&fcntentiisjuris,dequibus 
agimus,dcfumanttif:iUr,quodpra?toraaioncmconftituta;pccuni*. 
' m*.'&mt • ' . intro^ 
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•mroduxir, cjus ratiofuroitur cx rcgula naturali, quiagravccft Bdc 
fiJlas/ quod a&ionem ncgotiorum geftorum dcdit,rationcm ha- 
bctinregula juris, quia ncmini officium fuum dcbctcfle darono- 
furni&ficdcinceps alia? jurisconftitutioncsexaliis jurium rcgulis 
dcpcndcnt,indequciuum cflehabcnt. 

Conferr decimo^quod liccat cx identitate rationis arguroenca- 
ri &dcunocflfuad alium ptoccdcrc,ita ut ubi cadcm cft ratioj lbi i- 
dcm jus fit conftit ucnd um,& ubi divcrfitatis ratio rcddi ncquitjbi 
nccdiverfum jusobfervaridcbeat, pcr x.etm\.inl.nonpoffunt n.cuml. 
feq. <Dig de U Lideo 27-l.de quib.$2. eod. c u j u s c x c m p la c x t a n t in d. /. de 
auibw$ invetcrata,dcUgib. ini ' quadam g. § '.numulularios ;de edendjn l. 
uttantum r4.de (crv. corrupt w /.;. jf fin. decon/tit.pecun.in l.Hludqvtfi- 
tum\t.in pr.adUg.Aquil.ini quia n.de prafcr.vcrbJmlquGties 21.eod.im 
l.cummulier47 fol matr. in l. unic. inprtn.de bon pofj extefiam.milit.in /. 
CAtcr* 41 § fedz$ 1deleg1.ini. necineo 22.de aiult.mi fipofiuUverit 27. 
cod.inl aTttii io$.de verb. obl ,in l.ult.C.de inojfic.donat.tf f.eademratit* 
vtj Infiii .qu;d cum ee qui, 

Facit undecimo, quod proptcr aquitatcro & utilitatcro publi- 
cam a jure coaftitntorcccdcre,vcl nondumconftitutumconftitu- 
crc &novitcrintroducerc]liccat/.2.</rfo«y?/r^c.Ai«ow^.po./ 144 l. 
ej qux r Q2.dereg.]ur.l.p\jcuit,C.de)udic.l.it*vulneratr*,§ pen adl aquil. 
I i.de cffu.prdtGr.cfin.c.xt.de tranfacl Hinc fi dormicns quem occidat, 
ur,horDicidapunirincqnitpertrad zClzro inpra.x.crim § fin qu.tfi. 
^.quaeexccpiiocxpcrfona facicntisfumpta licet dcftituatur lcge, 
artamen propter aequitatem admittcnda venit. Sic licet judcxcx 

cfficioinctimcninquircreilludquepunircpofllt,fitamcnla!fonul- 
Ja cjus criminis noroinccompctat a&io, proutin bannitoobtiner, 
ipfiusetia magiftratus inquifitio,&pccnximpofitioccflabit;quod 
!;cct fpcciali lcgc dccifumnoncxtat.racritotarocnrecipi dcbebit, 
:um evidcns cjusfitarquitas , & pocnam non mcrcatur, quodlcgc 
>crmi ttcntc firjuxta vulgatam jurisregulam traditam w/ Graccbru 



csp deadult. Aliud cxempium cxtatapud Jul. Clar.f fin.qu.ifi, 4, 
f q u*/?.f2,inprin.T\Qni2iibir\ judiciisadvcrfus Accufationcspubh- 
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iximc accufationem homicidii , cx ptrteReorum opponi fo. 
cxccptio, quod nondum conftct ancrimcn,dcquo accufatio 
iftitutafuit, commiflumfirjdccftlcxfpccialis , quacxccptio ifta 
fundetur, attamen proptcr evidcntem arquitatcmcommuniopi. 
nione approbatur & in foto admitritur; undc iicet quis fateatur, 
homincm a feinterfcclum , fi tamen de interfc&o non conftiterir, 
confctlus ut homicida non eft punicndus , annotantepoftalios Fa- 
rinac infrax.crim.qusfl.z.nu.n. ubiautem fenunquamcondemna- 
turumconfitentes,fehominemoccidirTc,atqucinmarcprojeci0e, 
quanquam prope marchabitcnt. Sicad nudamconfcflionera fur- 
torum in divcrfis locis faclorum ncmodcbctcondcmnariad poe- 
nam mortis,nifi prius conftct dc furto, rcfcrcntc Modcftin. Pift. qu. 
H7.ubicxcmpiumponitinfure,apud qucminvcntacfucrunt varix 
mcrccs, quaaconfcffus fuit , fc in nundinis furatum in variis raber. 
nis mcrcatorum j Et utconftarct devcritatcdclicTi,pcrproclama 
dcnuneiatum,ut fi quis pcrdidiiTet ahquid, is hoc indicarct judici , 
quanquaro eo cafuPill putct hujufroodi confltcntcm condtmnan. 
tftiiDfuiffe,coquodvcrifimilisfitil!aconfciTio,cumfuerint res va« 
meris,nec apparcat dc alio titulo. 

DnodecimozffznuiL? deoffic adfefM Martian.air,quod licet 
infames fpcciali lcgc non prohibeanruraftidere , tamcn ipfos adfef- 
foreselTcnon poffe : Cujus ratiodcpcndctcx vulgatajuris rcgula* 
quod infamibus portae dignitatum non patcant , & fcmclmaius 
femper malus prxfumatur. 

Decimotertio&ulttmo non parum facerevidetur,quod multa 
jurcnoSroarbitrio judicis dccidendacomrairrantur,ubiccrte ex 
bono & a?quo , five probabilibus rationibus, argumcntis topids,5c 
regulis juris dccifionem fuminecelTeeft , curo alias ad detcrroinati^ 
oiem pervcniri non poflit: cujus cxcmpla hinc indc jurc noftroo*? - 
turrunt,&magnonumcrocoUegicJacobMcnoch./«/r^^^f4r- 
htrar.judtc.qutfl.pertot. 

At hisnoobftantibus,magis cft ut dicamus fupra diclam pra- 
alcorumttic«ricam,quaintcntioncm fuam fundasam habere di • 
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itur,quiregulam profehabetjnccmrounibusillis fententiis , ju- 
rifqucrcguIis,qualescontincnturfubtitulodcreg jur.minime vc- 
rificari,necappcllationelcgum,quas judicandoactendidcbcrc di- 
ximus,gencraIiiTiroasillasjuris fententias coutineti, fcd fpecialcs 
cujufquccafusdcfinitiones fignificari; Idquc probatur tumaper- 
ti-s junsnoftri textibcs , tum cvidcntibus indedefumptis latioui- 
bus. Ex tcxubus primb occurrit 1. i.dercg. jur. ubi Paulusexregula, 
inquit,jus nonfumitur.quibus vcrbis fignificare voluit, cxgenera- 
libusiiiis rationibus feu regulis & fcntcntiis gcncralillimis, qualcs 
contincntur fubtit.dcreg.jur nonpoflc dariattionero, cxccptio- 
nera,autaliud jusmififpecialialiqua lcgo adjuvetur,explicantcita 
NicVigcl.in notis add l./.dereg.jur. Nccobftat,quod fubjicitPau- 
lus pcr regulam brevem,quandam rerum narrationcm tradi, & eflc 
quaficaufa;conjeclioncro,quoipfoinnuercvidctur,lcgibuscertis 
& fpecialibus deficientibus, Iicere judici ex rcguks illis gcneralibus, 
quall cxquibufdam inditiis, juscaufae conjiccre,vcl aliquid , quod 
fcquatur,pra*Tumere;fiquidem non indefinitc fedliraitatcverba 
illa excutienda,&ad quacftioncs fatli ,aliafquccaufas arbitrarias rc- 
fercnda cflc,exfubfcqucntibus roanifcftunifiet. 

Cuiconcordat/^Woejufdem PauliRclponfum,quod cxtat 
inlj.de probat. ubi , ab ca,inquit,parte,qujc dicitad vcrfarium fuum 
aliquo jure prohibitum efle, fpccialitcr lcgc vcl conftitutione id 
probarioportct. 

Actcdittcrtiol Jtvero<f4 § deviro folut Wtf/riw.ubiUlp.in qui- 
bus,inquir,cafibus 1< x deficit,non crit ncc utilisactio danda. 

Confert ejuarto Ij.in fin.de offic.prdjid. ubi Paulus habet.inquir, 
praefcsinterdurn Impcrium &advcrfusextranto homincs , fiquid 
in alium commifcrintj namin mandatis principiura cft,utcurctis, 
qui provinciae pra?cft malis hominibus purgare provinciam ,ncc 
diftinguiturundc fint. 

£vintc hcitl. io.de publ.inremafi.ubi Cajus,deprccio, inquit, 
foluto nihil exprimitur, undc potcft conjc&ura capi,quafi nec fen • 
tcntia practorisca fir,ut requiratur,utrura folutum fit prccium, ncc 

F i nc,quod. 
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ac;quod pcrindecft,acfidixiflct,dcficicntc lcgc fpeciati.non liccrc 

diftingucrcurcunqucprobabilisaliqua rariodiftinaionero fuadc- 

rcvidcatur. 

«SVxroidembaudobfcure innuitur in l. i.§.calumnidtoribut.ai 
Ti urpW.& l.is .aimunictp. ubi duro aflctitur, facli quidcm quxftionc 
cflcinarbitrio & potcftatc judicantis, juris vcrb autontatemnon 
cfle/eoipfofignificatur, non liccrc judict deficicntc lcge fpcciali, 
quidpro jurcftatucrc&Ci-privatofuoarbitriO; ruotuq; mcntis dc 
jurejudicare. 

Idcmfeptimd dztutintc\\\g\cxpr.In/Iit*decfficjuJic. ubi Juftin. 
illud judiccraobfcrvarcdebcrcaitjncalitcr judicetquamlegib co- 
(ti t u t ionibus , vcl moribus proditum cft , quibus vcrbis , non genc- 
rales jutis fcntcntias & rcgulas, fcd (pcciales decifioncs intclhgi 
minimcdubitandum. 

Facit deni% §.fedtj}< quidem, Uflitut. de atltonib. e? § .hac exempli 
caufa.de except.ubidum Juftin.ait,quodoronis£&io&cxccptio,auc 
cxciviliautprztoriojuredcfccndat,cxceptioncs 3cfaionescxcau- 
onibus^rcgulisgcncraUbus,aliifqucargumcntis,procujurq;aibi- 
trio cxcqgitatis,adrairti non dcbcrc indicat. 

Ex rationibus quibus icntcntia noftra comprobatur, & c6tra- 
rta rcfutat ur .prims non lcvis morocnti cft ea, quod jus noftrum fint. 
turo,cVccrtiscanccliisctrcurofcripturociTcdcbeat,moncntcHcra- 
xioint.z.dejur &fatl.ign. Atquicxregulis juris ,argumeniis topicis , 
&fententiis gencrali(Tiroi5,fiargumcnta>ri,ck;usindcconftituercH- 
ccret , finitum jus non habercmus; fiquidem nullacritregula.quae 
non cxcipicndo, nullacxceptio.qui non rcplicanio, nulla rcplica- 
tio.qui -nonduplicando,& ira deinceps limirari&diftinguipoflel, 
cxcogitata probabili aliqua diftingucndi rationc. . . " 

Deinde; ut finitum ita & certuro jus noft rum cflc dcbcrc exdJ., JF • 
z .aaud obfcurc patctj quod cnim finitum cft, idcro & ccrtu cft , nec 
-ineerwfcdcvagatur. AtquiexgcncralitTirois iliisfcntcntiis, quod : 
dcfuroitur.plane inccrtumcxiftit^cnro rcgulis&fcmcntiisiftiof. • 
modiali* rc^ulae facilc objici poflint.&argurocntacontrariisafw 
fautj » ";' * , A gumcntis 
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gumentise!idi}adcoquequoduniforteprebabile&arquum vifura 
fuiri alteri iniquum & mmus probabiic vidcri poiTct. 

Undcffrr/7/wababfurdo confcquentidefumptumargumcri- 
tum rcfultatjCuracnim, tefte Ariftotelc,probabiiiautplurimura 
interfcfintcontraria,fit utqusabaliquibusexprobabilialiquara- 
tione.introducli fuitdiftin&io juris, abaliiscontrariaargumcnta- 
diratione,improbcrur,indcqucjuscontrovcrfumexiftat,idq;coR- 
tra naturam & rarioncm jurisbcncconftituti,ut quodccrtum &fi- 
nitum cftcdcbcbitjpr^./.i .dejur.tf faft.ignor. 

Quarto omnc /us ita coroparatum clTe dcbcbi t, nc quis verifi- 
milcmeiusignorantiam pra:tcndcrcpoftit,f ontraregulam tradita, 
&cxcmplisdcclararam in Li.Li.Lj.L+fo 1 8 Ip.tf tct.titul.dcjur.tf 
fatljgnor. Atexrcgulis hujufmodi , fcntentiisgeneraliflimis, & ar- 
gumentandi rationibus , quod dcfumitur , cjus probabihs cft 
jgnorantia , cura fu inccrtum , & dubium , nec fcnfibus noftris 
cxpofitum. 

£Xujnto non rationibus,fcd legibus pugnaodum cfledocemur 
exemplo/.*.CVr vcrb y/£.ubikgatum illi,autillirclic*tumcopulati- 
Yum elTc dicitur, cum timcncxdifputandi rationedifiun&ivum 
potius cfie vidcatur ,iuxta l.ft it% 4h § fin.de leg. 2. Siclicctquod 
fub conditionc dcbctur poflit vcndi / /7. tf 19.de h.ircd.velattion. 
vcndit. itcm, donari t i.C.de donat. nonramen, quod fubconditio- 
nclcgatumfuit,antccxiftcntiam condicionis,aljidcleganpotcft, /. 
itgat* 4\.de condit.tf demonflr. quod utiqucjuxta dA.17.tf d./.r?. di- 
cendum efiTcr, fi ra ttonibus &argumentispugnarc,indcqj jus coiv 
fticuercliccrct. 

• Srxto non cx rationibus&rcgulis jurisacliones velexceptio- 
ncsfumi, & indc agi vclcxcipipoffc,induclionecxeroplorum dc. 
«onftratur. Licer enim rcgulafir, jurenoltrofundata,ncminio6- 
ficium fuum dcberccfledaranofum t.7.quemadm.tett.aperUfifirvuf 
6j. § .qucdvcro ^dcfurt. cxilla tamen,utcunquc naturali jurc fubfi- 
ftat , is quialicna ncgoria geflit , non potuifice a&ionem ncgo- 
tiorum gcftorura inccntarc , nifi hoc ipfi ex edicto proetoris 

quod . 
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quod habetur in l r.deregot.geB. COncciTum fuiiTct. Nihil tam con- 
gruum cft fidci hutnanae,quam ea fcrvarc qu* femcl placucr unt Lu 
inprinc.depacl.l !.deconftit.pecun.\7. ccmmod. Ex hac tarac n regula a- 
&io ex pa&o non datur,nifi cdielo prstoris,aut alia fpeciali legead- 
)iw Qiut l.6.de puci. ubiPaul. mterdum , inquir, cx pa&oa&io nafci- 
tur,quoties fcilicet lcge vcl Scnatufconfulto adjuvctur. Similitcr, ; 
licct grave fit fidem faliere , nec pt omiflis ftare , cx hac tamcn rcgu- 
]a,utcunqueinjur«natvrcfundata,aaiocoftituta:pecuBiseintcn. 
tarinonpotui(Tet,nifipra;toriscdiaointroduaafuitTct , U.tf to* 
tit.de conftitpecun. , 4 
Siclicetreguiafit,quodfemclplacuitamplius difpliccre non 
dcbct>c.fU9dfcmel,dereg.iitr.ijtf l.g.quodmet.cauf.l.t^ .commod. Ex ilia 
tamen donator,ut donationem fa&am adimpleat,& rem donatarrj 
tradat,convenirinonpotuiflet,nifi conrtituno Juftiniani, quae ctt 

inl.argentum $6 .C.de donat .accciTiflet. 

Rrgula eft,non debere alteri per alterum iniquam conditio- 
nem inferri Ji.nondebe,t,74 dcreg iur. cxilla tamen , data non fuifleta- 
&io,quaa&orrevocarepotuiflet re, quamadverfariusjudiciirou- 
tandUaufa.quoAdtori potcntiorcmadvcrfariufubjiciar,aiicnavir, 
hifi eade re pcculiarccdi&um a prauore prcpofitum fuiflet , quod 
habctur,itf/./.^rf/if»*^/i^ 

fupcrvacuumfuiiTct.fiexfuperiori rcguiaac"tiodarctur,id quod di- 
Aueftabfurduro,/./** inpr.de mtnortb. 

Idcmdealiisaaionibusdicendum^quailicctiuftiflimis ratio. 
nibus nitantur,non taroen cx iis coropctunt, (cd cx legibus,quibus 
fpccialitcr funt in trod uclae. 

Dca&ionibusquoddiximus, oportcrc illasfpcciali lcgc.efle 
fundatas , idcm deexceprionibus obtinet; neccnim uliaadmit- 
tenda eftexccptio, nifiqux fpecialilegenitatur,c<autoritue cjus^c 
pencs qucm cft legis condcnde poteftas (ubiiftat.Quoartcnto haud 
difficilecrit plerafque abintcrpp. cxcoghatas jurium difl i n clioncs 
dl judicarc» quia enim fal fo per 1 ua furo h a bent , j us & j uris exceptio * 
nes, non fo 1 u ra cx legibus ipcciahbus , fcd 6c cx ccgulis gcncraliiMW 
. / fcatgu- 
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lcargumcntis ttpicisdefamijcvibus fxpc rition&uslegcsdiftia- 
guuni &cxccptiG»ci adverfus cas comminifcuntur, qux ab aliis 
poftea impugnantnr; at fi przfupponamus,ex rcgulis, fcntcntiis , & 
argumcntandirationibus,jusnon3cfumi, rcgulxadhaerendum c- 
rit ncc conwovcrfa & dubia cxccptio advcrfus cam admitrcnda , 
juxt.Li.f.fedjtfciente^verfinre tgttur dukia^dc cxercit.aB d.non *lu 69 in 
pr.de leg.^.l.s.j.fidubitari, quib. mod.pignor. vclhyp.folo. Quod nc finc 
excmploruraappofitionc obfcurius dici vidcatur, unumarqucal- 
teruroadduxifTeexcmplum,ncceffitascft. Evidcns cjusreiexcm- 
pturaoccurritincxcccptione ScliMaccdonia»ni; contraconditio- 
ncmcxrautuo,quaagiturad (olutioncm pecuniz mutuodatx, in- 
tcr&Iiascxceptionctopponi foleccxceptio,quodflliofarail.mutuo 
pecunia data lit quara Scli Maccdonianiexceptioncra vocamus ; 
Rationcm&caulam,quaintroduclafuit,refcrtUipian.w/./.m/>ri». 
*d SJi.Macedon. indcquc rcpctiit Tribon. in §.illudproprte, Inflit quod 
cuweoquiinal.pat.eB 5 At licctratioilla jaro olim cxtitcrit,&omnt- 
bus£quavifafuerit,attam€crcditorimutuumc6diccnticxccptio 
illaopponinonpotuit,donec randcm fpccialllcgcafenaruintro- 
duccrctur, poftquam fcnatus conftitutioncm illaro crcditoriop- 
poncrc lic*bat, ancc illam non licuit, utcunq; ctiara ratio tum fuc- 
rit,& rcgula cui innititur harcexccptioilloquoquctcmporc cxti- 
tcrir. 

IdcmcircaexceptioncmfoliVcllcjaniadvcrterclicct.quas li- 
cet optima ra tioncquam refcrt Ulpian. inl zjUSHum V effcjan. in- 
introdu&a fucrir,attamcn ante fcnatus conftitutionem cxccptio 
illa.quod roulicrproaUointerccdcre&fidcjuberencqucat,opponi 
non potuit,quamviseadcm ratioctiam tum fucrtc>& fexusimbc- 
cillitasquaro cxceptionisilliuscaufamincrodu&ivaniUlpian. no- 
tat, illoquoquc tcmporccxtitcrit. Sic curo cx ftacuco loci, roobilia 
dcfu>nc"ti bonauxonfupcrftiti ,imroobilia vero cognatisdcbcrcn- 
tur, & ver6dcpccunia,quamarituspraedium cracreconftitucrat,& 
nifi rnors cjU9 propofu*ra intervcrtiiTct, rcipfa cmiiTct , contcntio 
cflct, uxoripecuniam hujufmodi adjudicatara fcio,coquod pccu- 
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nia fincdubiofitenumcrorerum mobihurn, quippecum dc loco 
inlocura moveriquear,ncccxceptio,fiad cmptioncmreiimmobi- 
lisfitdcflinata,quafi tunc immobiiium naturam induat , jure in- 
troduclainvcniatur; non attcntavuigata illa juris maxima,quod 
deftinatura-ad rcm habcatur pro rcipla cum cx regulis hujufmodi 
& fentcntiisgcneraliflTnDis jusnon fumatur, ncccx lllis lcgcsdiftin- 
gucrcliceat. Similitcrlicctrcgula fit, quod (eracl placuitaroplius 
difpliccrcnondebcre / /.^/u^.indctamennoncfricitur,quo roi- 
nus teftamcntum fcraclconditum mutari, & aliud condi poflit.Sic 
an Ugaturo inteftamento apatrc intcr libcros, nuilis adhibitis tc- 
ftibus condito, uxon tcftatoris rcli&um, jure valcat,qua:ritur. Sa- 
nciegatum in tcftamcnto intcr hbcrosextrancx pcriona: rclictum 
non vaicrc juriscftccrti l.b*c confultifitma. §.eximperfecio ,Cod.dete* 
ftament. cxcipiunt pljeriquccafum, fi uxori teftatoris quidfitreli- 
ctum ,hujufmodi cnim icgatum excofubfiftcre arbirrantur ,quia 
arcliffima , quz intcr roantum & uxorcm intcrccdit, con;unc1io 
facit,ut duo fint in carnc una , ncc proinde uxore pro extra pcrioaa 
rcputaridebcat; & quiapriacipali, putahsrcdisinftitutione (ubfi- 
ftcntc, acceflbriut» ctiam fubiiftat j at roaiecum cxregulis&fen- 
tcntiis hujufmodi jura non furoantur, ut taccarocontraillam cx- 
ccptioncm apcrtura cxtaic tcxtura inauihent.de ttftament .mperfech 
tap.i.§fitamen. 

Inteftarocnto tcroporcpcftisconditoquotnaro tcftcs rcqui- 
rantur vulgata eft quzftio ? Regularitcr fcptcm teftesad teftamcn- 
ti validitatcm defidcrantur j Excipiunt Dd. communitcr tefta- 
mcntum tcroporcpeftis conditum , quia in tcftamcntobclli tcm- 
pore in roiiitia condito tcftes duo furnciunt,& vcrbtcmpus belii 
&teropus peftisa?quiparentur,curo pcftistcmporc roiiitia fitintcr 
Doum& homines; Atcura cxceptio illa fpcciali legcdcftituatur, 
ncccxargumcntis topicisiegesdiftinguere liccat, iilaroutiq; non 
non admitterem nifiinCamcra Imperiaii, Geilio & Mynfingero 
attcftantibus,adroifla cflct. Idemdcaiiis cxccptionibus,&diftin« 
dionibusjwis,lcgcfpccialidcftitutis, judiciunacfto.Exquibus pa- 
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tet,cxmionibus,fcntentiis grneraliiTimis,&argumenristopicis, 
jusnonfumi ,adeoqnc fupra diclam pracTicorum thcoricam , qua 
intcntioncm fuam rundatam habcre dicitur , qui rcgulam prar fc 
habcr,incommunibus illis fcnrcntiis, jurifque regulis qualcs con- 

rincnturrubtit.^r^;x/r.miniroevcrificari,necaddccidendasjuri$ 
qusQioncs illis uti licore. 

Ncc qux in contrariumallata fuerunt, tanti funt momentij 
. utaliudindcevinciqucar. 

Quod cniro ,primc cx vi& ufu verbiafTerebaturparuro ftrin- 
0 gitj fiquidcm rcgula; vcrbum po!yfiroonefle,novcrirous , Priroo * 
quippcomnislex&conftirurioregulaappcllatur,utifextuseft inl. 
2 ftd^dett. ubi lcx definitur rcgula juftorum & injuftoruro ; Cui 
concotdzt c.i.cumfeq diftinll.\ (untcniro legcsnihilaliud,quamrc- 
gulsaclionumhumanarum.DcindcperreguIam fignificantur pri- 
ma juris principia , gencraliQlma: juris fententix , srgumcnta & 
rationes topicx , cujufroodi cft , affli&o non ciTc addendamaf- 
fiicTionero,nemincm debcrclocuplctaricumalrcriusdamno, Qui 
ient;t commodum cundcm ctiam dcbercincororoodum .bonam 
fidem incontraclibusattcndcndam.viro vircpcllcrcliccre, &c. 

Priori fignificatu , quando furairur & pcr rcgulam fpecialis 
cujufque a&ionis vcl cxceptionis definitio fignificatur, locum 
habct fupra dicla pracTicoruro thcorica, quodintontionem fuam 
fundataro habear.qui regularo pro fchaber. &eftillapotior hujus 
vcrbifignificatio;minimeobftantc,quodqu^fubtit.ult.Digcft.c6- 

tinenturfententix,vulgatoloquendiufu,regula?appcliantur ,quia 
cnim comroodius & fpecialius vcrbum noncompetit, gcnerali 
vcrbo lentcntias hujufmodi fignificari piacuir . prout &alias ufitate 
receptum^nccomnjs fvnccdochc ,dum commune ncroenad fpc- 
ciemcotrahitur.& generali vcrbacerrafpccics fignificarur,prccrri- 
nentiam in fc habct , ut cx verbo adoptionis , cognationis, & fimili- 
bus patet. 

Unde&quod/ff«^dcnotatione&Etymo vocisafTcrcbatur, 
parum obftabit ; fiquidem quac cx allata Etymologia vocis opera- 
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tio,&emcacia colligitur,rcgulifqucad r cribi*ur,non id quafvisre- 
gulas , fcd priori fi gni fica t u fumptas, pcrtinet , quibus etiam dcfini- 
tio cx Fabro allata prapricconvcnit,nccadgcncralcs juris fcnten- 
tias porrigi potcrit , curo longe alia regularum hujufmodi fit ratio, 
ac proinde alia ctiam dcfinitio, tradita a Paul.w l.i.dtrtgjur. 

Ncc omnisrcgulaicgi zquipoliet, prout/"//*infcrriroluir$ 
omnis fane lex efi rcgula,at nonomnis rcgula Iex cft.fi lcgis verbuoa 
limitate pro fpccialicujufquecaufz dctcrminationefumaraus. 

Etquodfcntcntiz hujufmodi (quod erat quattumcomtztix 
opinionis f undamentum) no firaplicitcr tcgulz vocantur, (cd cum 
additamcnto regulz juris nuncupantur, non eo id fi t intuitu, quafi 
ad decidendas quzftioncs juris,non minus & illz pertineant,quam 
alia juris noftri capita, fcd quia fcntitiz hu j ufmodi ex jure funt col- 
lcftacprout additaracnti illiusrarioncm & caufain rcddic Paul.W. 
Li.dtrtg.iur. 

Excollocatione & fitu titulorum, quod quinto inferebatir non> 
magnzeftiraportantiz, & rcfelliturapertcpcr Paulia l.i.dt ng iur. 
imotalcm vim & utilitatemrcgulishojufmodificompilatorcs tri- 
butam voluiiTcnt,nomadfinem illasreicciflcnt,fedinitioprzmifif. 
fcntj quod cum non fccerint , (cd ad fincm rciecerint , co ipfo indi. 
catum voluerunt, non candcm ,cum anteccdcntibus,illas habcre 
autoritatcm,fcd talcm,qualcminitio^./i/.^r^.i*r.cx Pauiore- 
ferunt,'Nccdici potcft,eamobc*ufara ad fincm illasrefcrvatas, ut 
fignificctur, dcficicntibuslcgibus fpecialibus.. adillasrccurredum, 
indeque decifioncsfumcndas-, nec enim conje&uramhujufmodi 
patiuntur,quzdcvi&autoritatcrcgularum,ex Pauloinitiod.titu. 
refcruntur, cxquibusderoentecoropilatorumapertcconftat, tit 
proinde in manifeftis lecus non fi t con je&uris. 

Nectamcn utyrx/^ptttabaturomnisplanevis&autoritas rc- 
gulishuj.ufmodiadim4tur. Etficniro a&ioncs,cxceptiones,&alia 
ejus geaerisargumenta , cx regulis hifcegencralifllmis non furoan- 
tur,attameninquzftionibusfacli,&czteriscau(is exarbitriojudi- 
cispcndcRtibusprzfumptkmes&indicia cxillisdcpromipoflunt, 

put.a. 
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Puti«dubitct«r,An&iquoaliquidfaaBmfit > Quamcatefitfa. 
ctum?Quid prsfnmendum vcniat?quibuscafib.cumlcgesfpccia* 
. Icsprxfcribrncqucanccxgcncralib.illisjurium rcgulisjudicicoa. 
jc&uram furocrc>ficquc veritatcmindagarclicct. 

QuoSfeptimo ratio naturalis vira legishaberediccbatur, ral- 
fum planc <5c crroncum rcputamus, pro ut cx fupra di&is fatis patcr, 
& aperte dcmonftratur excmplo l.t.deconftitut.pecun. ubi ut cx con 
ftitutodetur acYio, prartordcfidcratur^utcunqucnaturalizquitati 
convcnicnsfucnt,pa£taconvcntafcrvari. 

Vndc&iquodotfavoexc.con/uetudotff.porrodiftincl.r.ificrcb** 
tur, fpontecorruit; nonenim rationcconfiftit lcx.fcd autoiitatclc- 
gislatoris, & confcnfupopuli,fiquidcrolcxctiamparum rationa- 
bilis viro fuam obtinet l.pro/pexit.qui&aquibtumanum. 

Ncc quod regul* lcgura rationcs cxiftant, ad c*inccndura 
contariufacit^proutindew^wprocontrariafcntcntiapctcbatur 
argumcnturo;Etfin.fccundutraditionemLogicoru,quicquid cft 
caufacaufacctiam fit caufacaufati ,eoqucintuiturationcslcgum, . 
pro caufis illarura accipiendar videantar, fi taracn pcnitus infpicta- 
mus,rcgulamfcurationcmlejg;is,minimeacllonum,6ccxccptionu, 
adeoqucjurisconilituticau(arnc(Tcaniraadvertemusjfiquiderara« 
tioper fe.&abfolureconfidcrata, jusagcndi vciexcipiendinonco- 
ftituit,lcd quatenus lcgc fpccialifuitconfirraata,utitaconfirmati- 
one iegislatons dcficicntc , rationcs hujufmodi pro nullis habean- 
• [ . tur,quippe efficacia omni dcftirutx. 

Non magis obftat decimum contraria: fenrentiae fundaracntu. 
Licct cnira cx iderttitate rationis quandoqucdifputari,&dcuno 
cafuadaliurainfcrrifolcat,idtimcnnoquovis ca^u,neccuvispcr- 
naiflnro clTe noverimus. Sanc quod atrinct Irapcratorcro ,& cos,p< 
ncsqfofrcftjegum 
gis,altera»^ 

fcrcndflcgeMCrautandi^eidemctiamintcrprctandi&diftinguca 
dipotcftasndn dencgabitur l.ult.§.cumigitur,C.delL At non cadem 
jttdici & intcrprctibuspcrmifracftUccntia, ut ex rationcunitnlc- 
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gis, aliam quae firoplicitcrloquiturdiftinguere liceat, fed obtine- 
bit ibi vulgatum illud, quodubi lexnondiftinguit,ibinecnos di- 
ftinguercdcbeamus,prourretlcanimadvertitNicol. Vigcl in <Dia- 
le&.iuruloco faratione legu velalterimdiftofttionis p*gin.?i$.pertextum , 
in l. ti.ff.de prafcrtpt. verb. ibi fuppltt prstfr , cui conc.t Jivero , 64. §. 
de viro folut. matrimon. I. z.§.fed quia, §.fi quid, C.de ver.jur.enucl. pa u- 
ciscafibus exccptis quos rcfcrt Vigcl. cLloc.pag izo.tnmfeq puta fi 
evidensxqmtas, quz nullara dubitationemadmirtat,dift]nclio- 
ncm iuaferit l.i4i-deregul.iur. fi idquod minusliccrcvidetur, pro- 
prcrrationem aliquam Icgc fit permiflTum , vcl (htutum, tunce- 
nim alialcx in cafu, quo magis iiccrc vidctur, ex idcntitarc ratio- 
nis diftingui poteft, l.nez ineazz. f.fedqun ff adleg. Iul.de adult. C\ 
lcx altcra,quae diftinguitur, judici pcrmjlcnt cauli cognicionem, 
tunccnim Judex,causa cognita,pio fuoarbitrio cam icgem,qua; 
nihil ccrti definit, fcd caufam ipfius arbitrio pcrmifit.exrarionc 
alterius legis diftinguere poceft-, Irem,fi caufa diftinctionis fif fa- 
vorabilis,namcV tuncadmitti poreft diftinftio, cxrationc aircrius 
' kghl.cttera 41- § fed etji, de leg. /. ubi cum legari probibira eilcnt 
ea , quar xdibus jun£U lunt , Paulus diftinguit hoc modu , n ii 
ad opus Rcipublicx facicndum fint lcgata , idquc i cafu firoili, 
nam aitjlmpcratorem fcverum conftituiflc cos , qui Reipnbiicae 
adopus protniierunt, poflfcquid derraherccxardibus fuis.coquc 
ad idopus uti. r, fidenique in uno rclativoruro ,quid fit cautum, 
vel ftatutum , cujus rano in altero quoque fic cadcm , runc c- 
nim lcx altcrius correlativa , pcr candcm rationcm diftin- 
guipoteft, Ifg. non debcf , 41 de regulajuru , leg. zi.f.undeelegan- 
ter , de arbitr. 

Quod undecimo dc arquitatc cjufquc autoritate atTcrtur, vc- 
rum cft , fi cvidens fit zquitas , ita ut nullara dubirationcm 
in contrarium adroittat , prout contingir in cxemplis adduclis 
atquencque pcr fc cvidens , neque fctipra cft , fcd argucpentis 
colligitur , dequa adhuc dubicari poflic, attcndenda noncft, pro 
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nt ploribus cxponit Vigel. m DialeB.jurMbro » y tituL dethefidiftuta*. 
d*pag.424 eumftqu. AdL2.de tffic.adfef 

*DuGdecimo allata refponfiofic iumirur cx ipfo tcxtu , nuodc- 
nimMarcianus ait, infaracs aiTcfibrcs ctfcnon poffe,utcunqs cdi* 
ftoprastoris non prohibeantur , cjus rationern non dcfumpfitcx 
vuigatis iiiis fcntcntiis,fed quia ita con rti t u t u ro Gt,ut habcnt verba 
tcxtus. 

Non roajorcftdiffkultas circa uliimum Bobis oppofitum ar- 
gumentum $ quando enim /udici caufae cognitio apcrte permilTa 
c(t, utiquc potcft pro fuoarbitrio cam lcgcm, quaenihil certi dcfx- 
nit, txalialcge vel probabili aliquarationediftingucrc, &exre- 
gulis juris, de quibus agirous , animi fui motum informare,pcr 
caqu*diximusfupracircaargumcntifc*tiicfutationcm,ubi quac 
dicla funt,bucrcpctitavolumus. 

•Atquc ita evicimus cx rcgulis & fcnwntiis generaliflimis, 
qualescontincntur /otitulo de regul juru. )us non (umi,adeoque 
in illis , fupra di&am praclicorum Thcoricara qua intentionem 
iuam fundatam habere , dicitur , qui regulam pro fe habet, mi- 
nime vcrificari , nec ad dccidendas juris quaeftionis iliis uti lice- 
rc ; alioquin enirn ncque certum nequcfinitum jus cflet poflct, 
iontra L 2.dejur. g facl. ign, quippe c ura nulla lcx tim firma cf- 
fct.quae non aliqua ratione infirma ri, vcl diftin • 
aioncmitigaripoffct. 

• ■ 
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DBCISIO TERTIA. 

Si luitx allud fieri viiit > vel pafe*s audivit , aliui ver) vel nileilf Un e 
fitprobatum , f(jm fuam potim fcienttam fequi, *jf* vera/e . 
cundum Acla^ probataiudtearedebeat. 

QVodnam &quale (itjudicis oflrlciura,quidqucipfiincum- 
,bat,funjurcftatuscaufa:confiftat, &mjurisqua.ftioncro liti- 
gantium difceptatio devcniat diximus fupra decifionc prima. Illud 
inprimisobfervarcdebctJadex,ncaliterjudicc*quara legibus,cd- 
ftitutionibusautmoribusprodituracft , inquit Impcrator. Juftin. 
in princ.Infiit. de offi<". iodtc. idquodDiv.Ambrofiiusjamolimctiam 
judiccmmonuitutrctcrturi»rJWir^,f<jr</;3.^.7.Bonus,inquitJu- 
dox nihil cx arbitrio luo facit, fcd juxta lcgcs & jura pronunciat,fta- 
tutis jurisobtompcrat, non indulgctpropriaevoluntati. Idem in 
(pccic } inordinat.CaraerxImporial./>4r/./.^V./;.judicctaficfibribus 
Camcraepraticriptum , nc fcilicct cx proprio nudoquearbitrio £c 
privatafua conicicntia , fcdcxlcgibusconftitutionibuspublicis, 
fc probatis confuetudinibus jus dicant. Vidcamus quodnarn 5c 
quale judicis officiu» cfle dcbeat fi in fa&o ftatuscauiaconfifti*. 
raftiquxftioinarbitriocfijudicantis.inquitjureconfultus Papin. 
inl.irffadmunicipal.quzmtondcm judicandi rcgulamrcpctitam 6c 
& excroplis dcclaratam habenms inl.t.$.^.ff.adSenat*f.Turpiihan. 
I 79 .$.t.ff.deiudic.l.l.i*princ.§.\.2.l3i,dctefttb.l^ 

daokligat. & aclionib. 

Nontamcn cxnudomeroque fuoarbitrio judici judicare, & 
quatftioncm fe£ti dcterminarclicct , fcd cx argumcntis & ^eftimo- 
niisquz rei aptiora & vero proxiroiora cfficcompererit, animi fui 
motum confirmabir, prout ipfi pracfcriptuw Icgimus tnfn.dJ.21Je 
teftib. £xcmp\\imcxtitinLr.$.0.jf,deremilit.& in l.i.jf ' .$ffad\cg.Cor- 
nefkYeSicar. Et hoccft,quod vulgodici folet judiccm fccuadum A- 
fta & probata , judicare dcbere. Quid vcr 6 fi aliud j u d tc i fi t not u m , 
Annon fuampotiusfcicntiani,q«aAcla&probatafcqui poterii > 
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Ponccaufam a I i t i gan tibus in judiciutn cfle d edu £hm proba • 
tioncsab Aclorc habitas,produaas,publicatas, atjudiccmccrtd 
fcirc, alitcr fc rcm habercprobationes falfas exiftere,n u n q aid con- 
trahabitasprobarionesfccundum fuam confcicntiam&notitiarn 
Judex judicarc poterit ? Ponc ilmiiiter alterutrum litigantium bo. 
nam juftamq;foverecaufam, ar probationcm ipfidee(Tc,judicive- 
ro dc veritatc fa£ti conftare, ut puta commifit quis homicidiu pro- 
pezdes judicisjudcxcafucxfenedraconfpicicnshomicidium fic . 
ri vidit aurorem cxdis bene novit \ re in j udiciu m dcd u tli Rcus nc- 
gat fa&um, Aecufatores probationedeftituuntur,necteftibuscon- 
vincipotcrit Accufatus,cum nemo intcrfucrir vidcritquc praeter 
judiccm cafu exfeneftra, qui defpcxit fua; Reumfidiculis cxtoc- 
qucndxconfciTioniscaufa,fubjici,accufator pctit;defunt inditia 
adtorturam necclTaria 5 nuraquid vcro defeclum probationis cx 
fuafcicntia Judcx fupplcrcpoterit? Non convcnitinter interprc- 
tes. Difputatumcade re fuitjam olim inter antiquos glotfatorcs 
Martinum &Johanncm: Difputatur adhuchodictuminterthe- 
oricos in fcholis , tum vcro maxime inter pradicos in foro & 
judicio. 

Judiccm fecundum eapotiusqux fcit.quam qua? in judicio 
allcgata &probata fucrunt, atqueita fecundumconfcicntiam,n5 
vcto fecundum Acla & probata judicare dcbcre , primusdocuit 
Martinus>glofiatoranriquus;hunc interaliosfecurifucruncVafq. 

itluflr controverf i4.0\dzn&0T^,i* tfac r }Jejur.& <iq;titate ajjirtfccUN. 
Corrafadl.S.f.i. nttmtrj.jf.de offic.prafid. & ^ mifcefian. bo. HottO- 
TMZi.Muflr.quaJl. 27. Arum. di/putat.fandefi. frima t-hefi g}. & plu: 
rcs alii. 

Moventur primo quod Judex fit&dcbcatclfcvir bonus juxt. 
l.4.$.r fffamil.hercifc. a viro autem bononihilmagisaJienum cffc 
dcbeat,qnam conrra confcientiam quid agcre. 

Addutuntdcindcl.i.C Jicant.jusvelutditat.puMubi judiciin« 
jungitur,ut pro tenorc veritatis,non attcnt a fupplicantis ailcgatio* 
nc cognofcat,& fccundum hoc de caufa propofna ic nt c tiam ferat. 

H Idcm 
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Idero^r/ifevincipoffc putant exl 6. jf.veritMjf.de pffc.prafed. 
ubi cum dicatur, quod vcritas , rerura geftarura erronbus, 
non vitictur indc infcrunt , veritatera cumprimis judici attcn- 
dendam,nonattentoeo,quod faffovcl pcr ctrorcaia&um&pro- 
fratumfuit. 

Quartb i ni q u ara & a Wu rd u m effe ; u d ica n t, j udicc m a pcopria? 
cortfcicntiacdi&amine ad allegatack probatarcmittere,quia coi- 
pfo a via ycritatis ad roendacifi abduccrctur j dum enim qu acri t ur , 
An Judcx fecundum confcientiam, An vero fecundum Acta &pro- 
bata j udicarc dcbcat,in cffc&u & rc ipfa hoc qusri.utruro fccudura, 
vcritatcm, Anpotiusmendacium judicaridcbeat >ubincmo tam 
crafti fpiritus forct , quin omiffa mcndacio viam veritatis ingrcde • 
rc t ur ■ ) im v c ro no tam quid vcrbis , q ua m quid fcnfu cxpreffum cft, 
infpicicndurn effc, iuxtl6.deverb.fign.cumjimilib. 

Quintb indu&a ad unuroeffeclum, non dcbcntcontrarium 
cjusoperari,juxta vulgatam juris regulam traditam inl.zi.ff.de Ugib. 
U.C.e9i.l.i9.Qdefidin{irum,c t 6i.deregul.jur.in 6. Atqui A&orum ob- 
fervatio m c u m, inquiunt/itidu&i cft fincm , ut conftet dc vcritate /. 
iff detefHb m L4.C.cod.l.iudices i C.deiudic.l.2. C.deedend. Quarcadop- 
primendam & tegendam veritatem ufurpari non dcbent,id quod 
flcrcr,fifalfa A&acontraconfcicntiaraarripiamus^&cxiis fentcn- 
tiam feramus. 

■SVxfofpretis mediis rcpugnantibusfinis unus eft infpiciendur, 
&2dC\t)uxt2C{Uc\udicctD\is.t.emancipatum7.infiff.de/en 
rlnis Aaoruro cchabitarum probationum cft, ut vcritas innotcfcat. 
Sprctisigitur,iw^ww# A&is,quac fiint mcdia ad vcritatcmeruen- 
dam dcftinata , pro vcritatc quaro habcrous pronuncrarcdcbcbi- 
mus; quando cnim dc fincconftat.de rocdiis non dcbcm us effc fol- 
liciti,& quando finis habetut ccffant dcftinata ad flnem arg. §.fcdf$ 
tft. Inftitut, defuff>e8.tntorik 

Septimb multum urgent , quod probationcs fint arbitraria? Sc 
pcndcantabarbitrio judicis , iuxtj.t.§.i.cumfcqujfdeteftibw. in- 

dcq; 
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deqj inferunt, quod Judcxad A&a &probatanonfir alligat*s,fed 
cxarbi[rio6cconfcicn^faruajudicarcpo(ntiGothofrcd.;>rM(?/&^i/. 
L$.§.zJit.C. 

Cui ociavb fu ff V agatur,quod hinc indc Judex fecundum fuam 
relligioncra,aniroifentcntiam,&fecunduroid,quod ipfivifumfu. 
crit judicarc jubetur, text.i» L79 ff.de iudic.I.?.!. rj.de teflibw. leg.r. ff. 
<*.sd Turpill.leg. //. ad municipal. quo ipfo faris , inquiunt , often- 
ditur, confcicitiamartc boni & acqui inftru&am judici fequen- 
dam eflo. 

Nono judici , inquiunt > probandum eft , non advcrfario, cui 
nunquamfatisficret/.'2./»^w. de probttionib. Atquifidicamus judi- 
ccm non dcbere confcicntiam fcqui, fed ad fola Acla rcfptccrc,in cf- 
fjctunihilaliuddici videtur,quam judicinon cffc probandam vc- 
ntatcm,fcd fatis effe,fa lium defend iiTe. 

Decimo fcicntia v cu ,m quiunt .ocomucn optima eft prpbatio,& 
omnem probandi modum fupcratocularisrerumgeftarum infpe- 
dio / }2 ff.de minorib. Quareincognofccodo& judicando Judex id 
quod novitvcrurocffc,vcl viditficrMequctur, nonattcnto, quid 
probatum fit vci non fit. 

f^ndecimb codcm faccrcvidctur l ' S-$> iff-fi». regund. ubi ciHti 
ad orficiura judicantis pertincre dicatur , fines agri de quibus 

contenditunntueri&oculisfuisfubjiccrc,atqueirafccunduroid f 
quod venicns in rem prasfenrem comperit, judicare , inde innui 
videtur propriaro potius fcicntiam , quam alioram rclationem ju. 
dici attcndendam e(fe. 

Adidcm comprobandum duodecime condacetepuuat /. unic. 
Cod.utqutdefunt advoc.part.iud. fuppl. ubicuro Imperatores Dioclc- 
tian.& Maximian. judicem jubeant, fi quid a litigatoribus vel co- 
rum Advocatisminus fuerit didtum, id fupplerc &profcrrcquod 
fciatlegibus&juri publicoconvenircindc fequi vidctur, judiccm 
ctiam cxtra probata ex animifuifentcntia,&proprianotitia judi- 
carepofle. 

DecimotertU affcrunt /. /. Codic.plm val.quod ag. quam quod 

H 1 fimu- 
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fimulat.concip.M rcgula ttaditur, quod m contraftibus vcritas po- 
ti us , quam fcript ura atteodi dcbeat; id crn confequenter dc proba * 
tionc, qux fu pcrtcftesjudicandum ,cum inftrumcnta &teftcs ad 
patiajudiccntur. 

Decimoquarto praitcndunt, fincpcccaro ttansgrcffionc,& of- 
fcnsa prxcepti , De non dicendo falfurc tcfti monium judici injun- 
p nonpoflc,ut neglecHfuiconfcientia judicct . co quodindirfi- 
dcntiam Sc defperationem hoc modoimpcllatur,acfalfumcom- 
mitrerejubcatut,quippc cum non is folum falfum teftiojonium 
dicat,qui vcritati contrarium profcrtjcd & qui qux novit & fcn ti t, 
in fraudcm & detrtmentum proxiroi tacet ac Glentio involvit. 

Moventufdemqueexemplisfapicntiftimorumjudicurn/ pro 
utinfpecieeamadtemadducuntnotumilludSalomonisintetdu- 
as mulicrculas deinfante contcndcntcs judicantis , dcfcripturo lib. 
j.Regx.j. ubi &ftatuscaufac in co confiftcbat,utruminfans 

rivusad A&riccm, Anad Rcam muucrcm pertinerct/ haud du- 
bie A&rici probatioincubuit,quippeinfantcm vivum vindicanti 
& fuura afierenti; at licct nihil probarit, nec probare potuerit.nihi- 
lotamen minusRexintantcmei adjudicavit,cxcogitatoconfilio r 
quo vetitatem dcprchcndcrct , & quod dcerat A&rici fupplcrct - y 
muito magis ita judicaturus de vcntatc Dei ex propria fcicntia pro- 
pius&certiusficonftitiflct. . 

Hxc funt qux pro Martini fcntcntia ^rTcrti folcnt ac pof- 

funt. 

At iis non attentis, conttatiam fcntcntiam,quod nimit um Ju- 
dex.fccundumcaqux allegantur &probanturin judicio,nonvcto 
fccundum ca, qua:fcit,utprivatus, judicarcdebcat,tutiorcm &de 
jurc vcriorem putam us. 

Atqueita primus docuit Johannes gloflator ifntiquus, hunc 
D o Ct o r cs communitet fecuti f u cr u n t , p ro ut illam com m u ncm d i • 
cunt & fcquuntut Jur.Clat. Ubr^.fentent.$fiH.qu^ft. g . verfult & qu. 
C6.num.z.Qov*ttuvMb.i.variar.refolutioncap.i. Pincli.adl.2. C.de re- 
fimd.vendtt.fart.jxap.j. Dt\t\oml.tranfigere t num. ijp. C. dctranfaftiQ- 

ntb t . 
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nib. WzCciTd.de probationib.concIuf.o4P-C\liiC.2 obfervat.ro. Alciat. J« 
l.4.C.deedend.? ct.Codzl adl.6.g.veritas t deofficprafed.g\otCi & com - 
munitcr Canoniftae ad cap. VafloraUt z$. § quia verb, extr. de offio. 
delegat. 

Primum fentcntixhujusfundamentum fumitunW./ 6.$.ve- 
ritas.de officprafid, ubiprsfcs provinciae fidem corum , quzproba- 
bunturfcqui jubctur > quodutiquetaxativeexaudiridebct, ita ut 
contraria judicis fcientia exdudatur. 

Deinde jura noftra non patiuntur , ut unus ideraque fimul Sc 
teftis & j udicis offic io funga tur, promt textus eft exprcflus in c. 1. cum 
feq cauf.4 cju.4. quod utique ficret , fi deficientibus probationibus, 
vcl praeteritis hitj q u a? i n j udicio produftafum,judici fecundum ca 
quxfcit judicarcpcrmittarur. 

Tertibccxu jnrisnoftri rcgula, quod deficicnte probationc 
fuccumbatis,c;.i ; ^ohandi onusincubuit, &advcrfarius obrineat, 
traditaw/ t.C.decaead. i.2.C.deprobationib.t.p.C.deextept.I.p.Cdeobli- 
gat.fg aZitomb. Ejusvero exccpno,Nifi judexid dequoquxriturfu- 
is oculis vidcrir,velrcita fchabcrcfcivcrit,nullalegefundatur,fed 
aDoftoribuscommunircrreptobatur, tcftc Kirchovio i.concl.dp. 
CIzto iib.ffen^ent.g fin. ^.J.w/a/^f tf *-»»*-atquitralatitiuracft, 
quod ftandum fit reguls doncc exceptiodoceatur. 

jQuartb procommuni,quam fcquimuropinione, apertus eft 
textus inc.paftoraiu , § quiavero. de offic deiegat. ubi ordinarius ad 
mandatum delegati, fcntenriam adelegarolatam exequi jubctur 
etfi fciatcam imulhm clTcquod utiqueipG injungi nondcbuiffct, 
ficonfcientiartim rclligioattcndcnda fotet. 

Quintb textus eft incap fitpe § fententiamjtb.f. dementinar.tit. rr. 
ubijudcx fentcmhm fcrrc jubctur,pro ut cx petitioncprobarionc, 
& A&itatisconftiterir. 

Sexto claru* pro hac fcntentia extat tcxtus incap.ultim.cauf. 
/f.quaft.f. ubi ut Picsbytcr officio fuo privetur, rcquiritur, ur 
fcclus fpontefit confeflus, vclconvi&us,nccfufticit Epifcopofcc- 
lusnotum cfle. 

H 3 Dcni- 



6x D £ C I S I O 

Dcnique tutior eft haxratiofinicndarumlitiuro,fi Juelex fc- 
• cundum Acla&probatajudicare jubeatur,quam fi eipermittatur 
propriam fcqui fcientiam,&fccundum fuam confcieotiam portha- 
bitisprobationibusjudicare, cum facilc ingratiamamicivclodi- 
uminimiciquid fingcrcpofTet. 

Ncc obftant ca , qua: pro Martini fcntcntia fuperius addu&a 
fucrunt. 

Primum quod attinet , ctfi Judcx fit & dcbcat cflc vir bo- 
sus , l.^famil. hercifc. & antcquam ad judicandi munus admitta- 
tur, juramcnto deadminiftranda juftitia obftringarur l.remnonna. 
vam t Qdejudic. Pcriculumtameneft,nearTeclibus alio intcrdum 
abducatur, & proaroico vcl contrainimicumquidfingat, quod 
roetuendum noncft,fi fecundum Acla & ptobata judicarejubea- 
tur. Nccproindcjudcxcontraconfcientiam agerejubctur,curo t 
fi vclit,caufam alteri delcgarcpoflit,vel a fupcrioreiropctrare, ut 
ipfccxoncretur ab hujufmodi judicio, ut taccam confcientiam c- 
jus lacdi non pofle, qui quod facit icge approbantc facit , arg.l.Grac* 
thm fijuUtg.l f ul.de aduher. . , 

Quod dcir.de exl .2. Cod.fi contraim vel utiUtat.puhlic. adduce- 
batur , judicem ad veritatem refpiceredebere, non atrenta fupplt- 
cantisallcgatione, parum habet dirncultatis , cum nihil aliud ibt 
doceatur , quam quod rcfcriptumfupplicanti non profir.fipreci- 
bus fuis iropcraton falfum narraiTet,& quod Judcx id quod in vcro 
eft potius , quam quod narratur attendere tencatur,ut pa tet e x Ru- 
^WcaeHf.^.undcinforofrcqucnterficrl videmus, utmandata 
ad narrata fupplicantis fubreptitieimpctrata caflentur fub&obre- 
ptioniscxceptioneprobata. 

Quodattinct / 6.f.veritds t devffic.prdJid.tertio\otoob')c{Xwm % 
exindeminiroe probaripotcrit.idquod illi volunt,cum nihilali- 
udibitradatur, quam quod fi probeturcrrorcircarcm geftaroin- 
tervcniflc, Judex.errore dete&o , idquodin verocftfequi dcbeat 5 
immo cum praifes provinciz fidcro eoruro quz piobabuntur fcqui 

jubca- 
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lam prodefendcndacommuni opinione primoloco adduximus. 
M' Necfidkamusjudiccrafceundum At"ta &probatapotius ju- 
dicaredcbcrc,qnam fccundum fuam confcientiara , a via vcrira- 
tisad mcndacium ipfum rcmittcrcmus , prout in quarto cQiittfr 
rix fentcnua* argumento nobis objcdura fuit , cum illa dcmum 
ccnfcatur Veriras , qaae tc&ibus , inftrumentis vcl aliis modis pro. 
batafuit, non quam verhtigantes vcl Judex praucndits immo fi 
judici fecundum fuam potius confcicntiam judicarc pcrmitta- 
mus, quam fccundum AGa & probata , mendacii potius& fratt- 
\ dis committcnda? occafionem praibctcmus , quara ut vcritatcm 
ptomoveamus. 

Undequid s.dq*infam ef [cxtaw: d ubir a nd i ra t ioncm , refpon- 
dendum fit,faeiJc patct ;dum cnim A&a & probata obfcrvari volu- 
mus,nihil quorcgarur& opprimarur veritas fuadetur,fed tutior 
& cerr ior vcritaris indaganda? mo.dus oftcnditur; nec cnim de vcri. 
tacis indagandsmodusoftcndirur; ncc enim dc veritatefufficrcn- 
ter conftat ex eo , q-uod Judcx rem hoc vcl illo modo fe babcre 
aiTerit,Cum poffit falfo aflercrc. Sane fi id dcquo|qua*ritur,judicl 
notum fit,ut j udici,vcl alias fit notorium, ultcrior probatio nccef • 
faria non eft cap. uitim cauff, qudft. s.tnprinctp. cap probibentur. in fin. 
caufz.auaft. txapfuper co 3 in princip. de teftikus cogend. cap.tua nos g. 

ut privata, aliquidnotum fit , vcluti , cum de faQo quxritur , quod 
judcx fieri vidir.nontttcnta judicis fcientia ptobatiadcfidcratur, 
ut prxrcrea quc^ ■ fupraadduximus luculent crconftat ^c f fed 
mtranducauf.if.q.fMiNicolau* adSaiomor.fConfiantjenfim Ppifcopui* 
refiribens t mirandumeff , inquit , fi accufatm ipfemet confeffm nonfuerit 
trime.quo modo notum pofit ejfi Epsfcopo fcelm ab tpfiper peifatum,nifi ac- 
tufatore forte idoneo per tefiesidoneos approbanteiunde fi no fuerit per tefli- 
umapprobati$nemconvi3as*Presbyter,non efffcelus Spifcopo legxtimkma* 
mfefium , nififuijpontefielusipfeconfiteatur ; fila enimfiontaaea conffiio 
d It&imut ffftmmaumepuscierkumgradu & offichpive^^^ 
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Ad feptimam dubitandi rationem refpondendum,quod pro- 
bationesabarbitriojudicis pendcrcadcoqucarbitrarixcficdicun- 
t u r, no n eo id fcnfu dici t u r, q ua fi cx roero nudoque fuoarbitrio Ju- 
dcxxftimare & proprobato haberepoffit, quod probandum cratj 
fcdfidubitetur,utru probatiofttfurficiens y necne,/udicisarbitrio 
pctmit titu r, ut is quod fibi verifimihus vidc t ur,pton u nciarc p o fli r, 
puta fi tcftiura alii aliud depofuerint, vcl idcm reftis in fuo teftim*. 
nio variaverir l.2.L2i.g.Jiteftet f deteJhb.Nov .fo.cap?,concord.c.ult.qu. 
iixduf.4.cap intioflra iz.cxtr.de tefltb fi aliud ininftrumeutoconti- 
neatur,aliud tcftes dcpofuerint Ngv.?$ cap.$ t G contra id quod quis 
confefiTus cft , tcftcs dcpofuorint, quibos & fimilibuscafibus quid 
magisfit credendum & quoraodo vcritas indaganda, difcrcxioni 
judicis comroittitur. 

Quo fenfuetiaro cxaudiri dcbct.quod hinc tnde Judex fecun- 
dumfuamrcUigioncm , antrai fentcatiam, & fccunduro,idquod 
ipfi vifurofueritjudicare jubctur;neccntm ut inoclaveoppojito pu- 
tabatur,indc fequetur,quod Judcx fccundum fuam confcicntiam, 
&ficfecundum id quod probatum noncftjudicarepoffit. 

Qaod*0»0objiciebatur,probationcmnonadverfario,fcd ju- 
dici faciendam cflc , adeoque fupervacuum videri probatio. 
nibus inftruere vclle judicem jam anre fatis inftru&uro , ni. 
hilhabetimportantix , cum, utfupradiximus,manifeftanda: vc» 
xitatiscaufa pr«bationcsfianr,illavcr6fufficicntcrmanifcftatan6 
cenfebitur,utcunquc judici pri vatiro de ca conftitcrit.coro iserro • 
rc lablvcl affcaibus forte alid abduci pofllt. 

Ncc majoris funt importantiae,quje Aecimag undecirta c\>\c- 
ftionecontinenturjcumjudcx ibinonjudicct, lecundumea quc 
fcit, lcd fecunduroea,quz cvidcntidcmonftratiQueipfiut jadici 
probata funt,qux probandi ratioomniumeftoptiroa,ck omnem 
probandi modum fuperat ; nec cft ca privata quxdam (cien- 
tia.fcd pubiica & omnibusexpofita domonftratio , indubitatam 
probandi vim habens. 

Quod Zttinct LlCUt qu* defadvoc.partjud.juppl. duodcdmo 

objcc- 
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objctlam,cxindcnonrecleinfertur,quod cam judici pcrmittatur 
lupplerecaqus a litigaronbus,vcl eoru Advocatis,qui caufaeadfi- 
ftunt.omina luntjudex etiam excra probata cx animi fui fcntcntia 
v & privatanoritia judicare pofli r, nec cni ro obje&a regula abfolute, 
&indcterrninarcobrinct, fcd cautionc indiget , & cum rcmpcra- 
mentocftintclligcnda; veracft,G de jure Atfionis vcl cxceptionis 
q uacn t u r,t unc c nim , quam vis litigator in jureintcntionis fuarpro- 
bando derlcia r, j us tarucn judici con ftet,qucmadrood um ci co n i\ a • 
redebct, juxt.NoveU.gz. Judexeiqui probationc jurisdcftituitur 



fubvcnictjcgcfquequam vis a parrc non alicgaras fc 



U€t\ etiaroquacftionibus Judcx quandoquc partibus fuccurrcrc, & 
quomodovcritascrui qucat inveftigarc poteritj cxcmplumcxtat 
in I fifirvm ft.ffin. de hgnt. t.ubi yip'ur*.(t numerus nummorumjnquit, 
itgotusfit ,nec appareat.quale» fint legnti ,ante omniaipfijs p»teitf*m. con- 
futtudo,deinde rcgionu , tn qua verfatus eH exquirenda , fed$ mens patrit- 
fkmilias $5 ifgatarij dig nitas, cantas £5* uecefiitudo, item eatum qua prace- 
dunt vel qu* fcquuntur fummarumfct tptafunt/peclanda, aliud cxtat m 
! '; eod.ubitdem Vipian. Ltcct, inquit , Imperatornofiercum Patre 
refcrtpferit vidtrivoluntate tcfiatoris repctita afubflituto, qua abinflituto 
fuerantreiic7M,tamen hoc iti erit accipiendum finonfuit evtdens diverfs 
voluntas , quatxmultis coiligitur ,quidenimfialiamremafubflttmto telu, 

' iff.tr to veiiegatario qukm abinflitutoncnreliquerat, 
vtlquidficertacau/afuitcurab inflituto reiinquerct , qu& infubflituto cefi 




v. 
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ftreti velquiJfilU{lituUtxp4rUfidticommiprium,cuiabmJ}Uuto> 



rocurator mandatum non protnlit Judcxquovis 
^ocutorUmpotcft injungcrelcgitimationcni, atqua 
, _ id, quoda.badvcrfa.partc omi(Tumfuir,gl.«of«^{ 
vcrb.a&ft»tuK^eitft.in^ dilecla.extt. detefcttpt. j 

tj J 1nc9.extJiejudic.fitc.nQtat.per Aiex.ad 1.4 § boc aufem.de dam. t *- 
feB . Cj![r.&UfinLttb\pa$Mm 40. Cde tranfitlionib. 
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lius vcroagi poflecxaliacaufa,i!Iud (utcunque pethum non fit)a- 
&ori rcfcrvarc potcft Bartol. m ieg. i.num /5 & Iafvn.num.$4>deedend. 
Bjid.in autbent.fedfi altcjuu.Cod, de feeun.nupt. exempia & praiudtcia ex- 
ftntenttu Qamer*. Imperialu obfervare licct quam plurimw. 

Sic fi teftis id de quo q uarritur affi rma ve ri t , & adverfa pars ni - 
hii advcrfus ejus perfonam , vcl dittum,cxccpcrit Judex non tcnc- 
tur ejus teftimonio, ftatim acquiefcere , cum ad cjusofficium perti* 
neat,illiusquoqueteftimoniifidcm,quodintcgrzfrontishomodi' 
xcrit pcrpcndcre i.i l.ii.infinJetefttb. At vero.ut non licct judici fc- 
cundum aliam aclianera vel cxceptionero,quam quaealitigatori* 
bus propofita fuit, pronunciarc, & ea in rcquod partibus decfl fup- 
picrcquantumvisammadvertat.caufam mcliori modoagi,vel cx 
ceptionemclioridefendi potuiiTe^/r/*xf in L2.Cfenten.refc.n0n poff: 
l.eleganter zy § ft 'quupuH.de condiB.indeb. ita nccin qusrftionibus* 
JPadi ex ptivara fua fcientia fuppiercpoterit probationis defe&um, 
perapcrtum ttxi.mdc.uit § fedmirandumcaufir.qutft. ycujm verba> 
fuperius retulimm. 4 

Quod cx \. 1 Cod.plus vaicre quod agit ,quam quod fim ul con- 
cip,ailatura fuitpro^fc/w^rr//jdubirandi ratione, nihil ad prsrfen- 
tcm quzftionem pcrtinct 3 cum hoc tantum ibi dicatur , quod ft 
aliud (it a<ftum,aliud vcrofcriptura non taro quidfcriprum , quaro 
quidadtum fit attendidcbcat, cuius cxemplum habctur int. z.ejup- 
dem titui.ubi lmpp.Diocle4.& M*xim. ABafimuiatajr.quiunt t vetut uon 
ipfi, fed eius uxor eomparaverit , veritatu /ubflantiam mutare non pof 
funt , quatftio itaque fa£U per judicem vel prarfidcmprovirrcijecx* 
aminabitur. 

Ad decimumqMartum opyoGtum , refponderi poteft 'excap Pa- 
ftoralui § .quia vera.extr.de offic.tf poteB .deiegat. ub\ currf diclum eflef; 
quodordinariusad mandaturo judicisdelrgati fcnrcntiam a dele- 
gato iatam cx equi teneatur,etiamfi fciat eam in juftaro efle,fubji ci- 
t ur ca u tda, quod fi forteipfi id rnoleftum fir, emcere & imperrare 
poffit, utoncrcfibiinjuncloexonerctur&aliiidcommitratur/ean- 
dcm & is.dcquo agimus, Jttdex cautclaoi ufurpase potcrit , cau- 
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fam akeri delegando , vel a fuperioie lm pctrando , ut ipfe liberetur 
ab hujuimodi ,1 udicioi ut taceam ,confcientiam ejus Ixdinon pof- 
fc, q ui quod facit, lcgc approbante, i*tit % argl.Gracchus>C.adleg.lul. 
deadulter. 

Quod deniqueattinct cxemplum Salomonisfccitis^quodad 
indagandaro vefitatemipfifacerc vidcbatur, idquod&cuivis judi- 
ci jurenoftro injungitur jat illi confequcnsnon enUicerectiaro cx 
propriaIcicntia& privatanotitia,po(thabitisprobatianibus , judi- 
xarc&fententiam fcrrcperfupenus dicla. 

A;qucira mancrjudiccmjccundum caqu» allcgantur& pro- 
banturin judicio,nonverofccundum ca,quzfcit ut privatus judi- 
carcdcbcre. 



■ * 
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BECISIO QVARTA. 

An venditor in re vend.ta aliis obsrati debttoris cre> 

ditoribus praferatur ? 
[ J 

NUm qui rem vendidit vel alio modo alienavit in re alicnaea 
potior habeatur,ficmptor folvcndononfit, utab eoprecium 
aclor coniequi non poiTit,fa?pius intcrcreditorcs dc prioritate con- 
tendentesdifputatum mcroini. £t lane venditoremin re vendita 
potiorcmellcczterifqjobzratiemptoriscreditoribusprzferrijcx- 
indc prtmo aiTerenduro videtur, quodetfi per traditioncm rcgulari- 
texdominium rcitraditzamittatu^&accipicntiacquiratur,/ per 
tradittonem, lnfttt.de rer.dtvif Ltraditiontb. C. de pacl.l. qua ratione 9 hst 
quog ; res> de acqu.rer.domin.l.ult.eod.l.tncivile i2.tn pr. C.dereivendic.1.2. 
c.fiquts altert veljibi fuba/terius nomine velalienapecuniaemit. id tarnen 
inrcvcndita fecusfe habeat, quippe res vcndita iicet emptori ex 
eacaufa fittradiea>priustamenipfinonacquiritur,quam is vcndi- 
tori prccium cjus nomine folvcric § . vendtta, lnfltt.de rer.divt/.lpro- 
curatoris t §.fedfi i& jf.detrtbut.acl.l.ferviif ff.de peric.ftr ccmm.reiven: 
Cuiaccedit/ef/W^quodaclusagentium uitraipforum intetio- 
nc nihiloperentnr,neccxtracogitatacontrahcntiuaccipidcbcaut 
per W£<*/.i,atqui conftat cx coi haminum fcnfu & expcrientia quod 

1 2 vcn- 
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vcnditornon ccnfeaturres fuas in emptorem translatas vcllc, niff 
nifi precium ab eodcra acccperit ;quip pe cum in nulluro alium fine 
foleat res vendere,quam ut prccium indc conficiat &accipiatiur ira 
naturaliratione veditor dominium fuaerci fub haccondinoneabs 
fein emptoreia translatum voluiflc videatur, il prccium ab eodem 
acceperit; cui c onfeq ucn ? cft, precio no accepto.nec dominum rei 
vcnditxtranslatum cenferi,adeoque venditorem inre venditacx- 
teris mento prxfcrri creditoribus. 

¥*cit tertibl.quodfinolit y.§.idem MarceSusg ff.de addit.edi8.il. 
bi Ulpian. vendit«r , inquit , pignoris loco , quod vcndidit,retinet r 
quoad emptor fatisfaciat. 

_^*rf*confimilerciponfam habetur in l luhanus n.§.%.de *. 
^w».fiw/>/.ubiidemUlpiamoffcrri,inquit,prcciumabcmptoredc- 
bet, cum cx emptoagit ur , & idco (i precii partcm ofFc rat , nond ura 
cftcxcmptoa&io,venditorenimquafi pignusretinercpoteft cam 
reraquarovendidir. 

Idcm cjuinto com probatur^r lzzff.de bared.velatl. vendit. ubi 
Scxvola.Hxreditatis venditx precium,inquit,propartevcnditor 
accepit,reliquumemptorenonfolventc,quxiitumcft,Ancorpora 
hxreditaria pignoris nomine tcncantur rcfpondi, nihil proponi, 
curnon rcneantur. 

Idcm/ext b infcttut ex l.eum qui n.f. iff defurt,ubificmptor 
antequam pccuniam folveret,rem emptamfubtraxerit,furtia&io- 
ne tcncri dicitur, pcrindcac fi pignus fubtraxiflet. 

Septimb text us cft in l quodquit § 4 ffde tekautorit. iudic.pcfid. ubi 
Marccll us, q uod quis, inquit , navis fabricandx vel inftruendx cau* 
fa.vcl quoquo raodocredidcrit,vei ob navcm vcnditam pctar, ha- 
bctprivilcgiuro poftfifcum. 

0<J?tf^conferttcxtusinNoveI.i36.dcArgentariorumcontrav 
&ibus cap. 3 verficfitamen. ubi fi argcntarius loco pccunix, crcdidir, 
aut vendidit momlia , nec ei fatisfiat, rcs datas vindicare poflc 
dicitur. 

Nono qui in rcm cmcndam pccuniam crcdidir, rcm cmptam 

m 
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fibi obligata habet pcr tcx.inl.7.inprin.ff.quipotior.inpig b1b.4utb.quo 
iureC.eo.l.quodqw i%.ff.deprivil.credit.l.ftcumdotem iz.§ finfol. matr. 
I.Jipesunia tnprtn ff.de reb.eor.quifubtut.velcur.funtfine decret. non alie. 
mulroiglturroagisobligataroancbit rcs vcndita veditori fuocum 
illic mediate,interventu pccuniaecrcditachic vci6immcdiate,res 
acrcditorcaddcbitoteropcrvcncntadcoquc propiorcmorus fui 
caulam ab hoc,quam 1II0 habcat. 

"Vecimb, qui in rem confervandam vel rcflcicndam nummos 
credidir,privilcgium habet l.xreditor 2/. ff.de rebuscredit ficert.petat. 
1 1 ff.de ceffbonor .1 Jiventris S.f i qm innavem to.l quodquu ig ff.depri. 
vileg.credit.l.interdum ^cumleg feq ff.quipotior.in pign.hab.l.tff.inqui. 
buf cauf.pig.vtl hypothec.tac.contrahA. roulto igituf magispraefcrcrur 
illecujusabiniuo rcstotafuit propria: quod cnimquiin remcon- 
fcrvandam.vclreficiendamnumroos crcdidit, privilcgium habc- 
at,ca id rationcfit , quia fccit , nc rcs intcrcat , fed clTc pcrgar,atqui 
venditormultoplusad conftitutioncm, & ciTcrcicontuiicquam 
qui ad confcrvationcm ejus pccuniam crcdidit. 

Vndecimb )Aoco & fraudc cxcufari non potcrit , fi non fol vcn • 
do exiftens, abalio rcm cmat; Arqui dolus facit, ne videatur rcs da- 
ta,utcunquc deraanuinmanurofittradirapcrtext.cxpreiTum inl 
3 ^^^«or.^/^.ubiPoropon.fiquafircccpturuSjiiiquitjadcbito- 
rc tuo comminits pccuniam , rcddidifti cipignus,ifquc pcrfenc- 
ftramidmifit exccpturo co, querodeinduftria adid poluerit,La- 
beoait furti rcagera cum debitore poffc , & ad cxhibcndum,& fi|a- 
gcntc recontrariapignoratitia,excipiat debitordcpignorc fibi rcd- 
dito,rcplicabitnrdcdolo &fraude,pcr qua nccreddituro, (ed pcr 
fallaciaraablatumidintelligitur. 

I)f*/$ipfa*quiratis rario fupcriorcm fcntentiamfoadcrcvi- 
dctur. Cumcnim vcnditor certctdcdaranovitando, ncdcfraudc- 
turrcbonafidc vcndira,uiiq«c potiorilliusratiohabcridcbct^qna 
rcliquorum crcditorum, fuum coropcndiura,c»m vcnditorisdi- 
fpendio,quxrcrcvoIenrium, proutalias ctiam jurenoftropotiffi- 
ma folct habcri ratio eoruro,qui dedamno vitado ccrtant Ir.l 8 ff 
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dejur.tffacl.tgmr. nulla vcro illorum qui cumalreriusdamtio lo- 
crum quauercfatagunt /. 106 ,de regul.jur. Ia4* de c$ndtcl. indeb. Atque 
itaintcralios fcntirc videtur Mollcr. /. /eweft.ig. At his «Scaliis qu* 
pro coloranda vcnditoris cau(a affcrri poflenr non attentis , vcn- 
ditori nullum , ncc in rc vcndita, nec aliis obauati empcoris bo- 
nis 1 prxrogativam compcterc, rcfpondirous , in ca(u , ubi vcndi. 
tor rcm vcnditam cmptori tradidcrat,c< fidcm deprccio, uluras ac- 
cipicndo,habucrat. 

Sienim vcnditorialiquacompetetct prxlatio,i!laipfi vel do- 
minii, velpignoris jure comperat ncccffeeft. At juredominiinul- 
Iam ipficompetcre conftat>fiquidero per tradirioncm cxcaufa ha- 
bili fa&am dominium rci traditx amitti &illicui rradicur acquiri 
juris cft notiflimi pcr tcxtus fipra aliegatos , at licct in rc v cndita 
paulo fecus fc habeat, ncc pcr traditionem dominium reivcnditae 
ltatim cmptori acquiraturfedinfuperprccii folutto dcfidcrctur, fi 
tamen dc prcciofides emptori fit hab.ra , dominii translationcm 
ficri inter alios juristextus doccmur ex § vendtta foftit .derer.dtvif. 
vcnditae vcrb res&traditaenonaliteremptoriacquirunrur.quam Ci 
is vcnditori prccium folverit, velaliomodoei fatisfecctit vclutifi- 
dcjuiTorc aut pignore dato, fcd & fiis,qui vcndidir fidem cmpto* 
ris,defolvcndo precio, fecutus fuerir, dicendum eft.ftatim rem 
cmptons ficri, inquit, Juftin./» d.§.vendit*vero. Cui iifdemferx 
verbis concordat /. / p ff.de contrahen.empt. ubiPompon quod ven- 
didi, inquit, non alirer fit accipicntis, quam fi autprectum nobis 
folutum lit, aut iatis eonominefacturo, vcletiamfidem habucri- 
muscmptori finculla fatisfactionc. Quod cumitafit & proptcrfi- 
dcm de precio habitam(de quocafu nobis fermo eft)dominiura 
a vcnditore in emptorem fit translatum , nullam amplius ven. 
ditori rci venditz vindicationcmcoropctereconfequcnseft,quip- 
pe curo vendicatio przfupponat doroiniuro , & non nifi domi- 
JkO coropctat^./. Infittut. de a8tonib.l.inrem 2J deretvendicat. 

Nccetiaro jurc pignoris vcnditorprsrogativam habet,quia 
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decftle*, quaipfijus hypothcc*, in rc vendita,&fubfidc tradi- 
ra , conftituatur ; ccrti quippe funt cafus , quibus pignus vd 
hypotheca tacite conftituitur , rclatilib. lo.Digeftorum tit.i.& 
iib.s Codicis, titul. ij\ illis veroannumcratus non invcnitur isquo 
deagimus. 

Imm6(quod cft fccundum fententi» noftra? fundamenturo ) 
nullumtacita: hypothccs ius vcnditori coropcterehaudobfcure 
conftat exl.r. § pn.ff.de reb.eor. cjui fubtut. vel cur.funt fin.decret.non 
<f//r*W.ubilIlpian. Si nunoi .inqutt , viginti quinquc annis cmit 
prardia, ut quoadprecium folverer,crTcnt pignori obligatavcndi- 
rori, non puto pignus valerc, nam ubi dominium quzfitum cft mi~ 
nori,coepitnon poflcobligari; quxrit ibi & difputat.Ulpian. Aa 
minor rem cmptam venditorifuoproprcciooppignorarepoflit? 

Atinurilis&fupervacua cflet difpuratio, An cmptor, minor 
annisreroemptampignorioMigarc pouitvcnditori,fiipfojurepro 

precioobligatacflet. 

Idcm*rr//0meoderoapcrfonaminOrisfumptocxeropJocon- 
firroatPaulus ml.z.eod. videbatur diccnduro oppignorationcm a 
roinore fa&am vendirori, valerc quafi una cum dominio pignus fit 
quaefituro; Atrefpodet Paulus infifcovcnditorcidquidera admit- 
ti,utcuiipfojurcin rcbusalicnatisjus pignoriscoropctar,fccus ve- 
ro in privato vcnditorcid fc hiberc, ideoquein propofira fa£ti fpc- 
cie Iroperiali bcncfitio opus , ur cx rcfcrtpro pignus confirmetur, 
quippecumconfirmatiolmpcratoris idquod invalidum eft>vali- 
dum faciar argumen.L18.de adopt.l.2.Cquand.decret.nonefiopw. 

Acccdi t cfuartb quod circa fifcum fingularitcr fit conftitutum, 
utres vcndita vel ahrer alienara ipfi pignoris jure fit obligata, 
quamvis fpecialitcr id non cxprimarur, /. 2. derebus eor.quifub tut. 
velcur funtfinedecrcr.nonalienand t.auftrtur 46. g fiftus,ff dejur fifi.l 
z.C.in quibcauf pign vel bjpotb.tac.contrahen. Cuiconfequens eft,in 

privatorumcontra^ibusaUudobtincrcarg/./^j^^/»^.^^^^ 
reb.eor.qui fubtut. 
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^ijw^ tcxtuscfkinl.f.gfedfiig ff.de tributor.aB.ub\\l\{y\in.\tx 
tcrmints tcrminantibus, ut noftri loquuntur,ad propofitamfatli 
ipccicm , diftingueodo rcfpondct , An nimiruro doroin us rci alic- 
nat«incrcdituroabivcrit,nccncifivcquodin idcmrccidit, Nuro 
vidcatur habuiflc fidcm deprccio, illi cui vcndidit,& cum folum 
voluifleperfonalitcr oblcgarc a&ionevenditi,qua?in hunc cafum 
eft propofita ; An vero nulIaroipfidepreciofidcmhabuenr,quod 
fi incrcditum dominus lvifle fidcroquc de prcciobabuiffcpropo- 
ncretur ( dcquocafunosagimus)nulla ipficompetit vindicatio, 
nec pignoris perfecutio. 

Sexto pro eadcm fcntentia tcxtus eft in l.quidamfundum idffde 
inremverfo,ytou\\\\\im poftgloff.& Bart.ad hocallcgat &pondcrat 
A n d r . G ci l dib» 2 jobferv.pratlicar. obferv. rf.n.2. 

Autoritatibus fi pugnandum eflcr, Autorcs hujus no' : ra? fcn- 
tentixlaudarepotcrimus j2(onadl.2r.n.rffdereb.crcdit,Zal.ibtd.n. 
tf.Cujat. sd African.tr aclat.S inexpofit.l.o ff quipotior inpign lub. Co- 
\inJtbj.re/olut.cap.7.verfcui^tlludacceditModc(\m.V)(\oi.illufir. 
qudtfttonumpjrt. i.qdo &alios plurcs quos allcgat & fequitur Andr. 
Gkilobferv pratficar.lib.i.obfervie n.i. 

Nccqux pro affirmativa fupcrius adducebantur, tanti funt 
momenti ut 1 n cont rarium.qucm mo vcrc dcbcanr. 

Quodenim^r/w* aftercbarur.rem vcnditam,licet cmptori fit 
tra Jita, prius tamcn ipfinon acquiri,quamis venditori prccium c- 
jusnomincfolverit.utcunqucaliasper traditionem dominiumrei 
traditaamittatur &accipientiacquiratur, cx iisquzcirca quintam 
decidendirationcro adduxirousfacile diflblvi poterir j vidcndum 
Andominusrci vcndirae incredituro iverir,nccnc,utloquitur Ul- 
y\ir\.tnl.r,§.fedfi 18 ff.de tributoratl.\t\ crcditum finon fititum.nec 
vcnditorcroptori fidcm dcprcciohabuirobjcclaobtincnr,ncc pcr 
traditioncm rci vcnditx uoroinium id cmptorcm transfertur,ad- 
eoquc venditori , quippc rcidomino vcndicatio ■Scm.musinjcclio 
coropetiti quod fi vcro in crcditum doroinusiviffc,& fidem dcpre- 
ciohabuiffe, proponcretur, id quodin prsfentiqusftioncpractup* 

ponimus, 
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ponim us, nullaipfi compctit vind icatio,ncc rci> quippealienx, re- 
petitio. Solutio patctcxobjccto §.vendit<tvero t Inflit.derer* divif.u- 
bi Juftin. Siis, inquit, qui vcndidit ndem emptoris, dcfolvondo 
precio, fecutus fucrit, diccndum cft , ftatim rem cmptoris , flc- 
ri. Concordat/./.f/J ff.de tributor.atfion. ubi Uipian.qui.ires vea- 
ditxnonalias delinunt eflc mex,quamvis vendidcro, mfixreiolu- 
to, vcifidcjunorcdato,vclaliasfathfac^o,diccnduroent,riincredi 
tum nonabiit vcnditor, vindicaremcpoiTercru venditam , unde a 
conrrariofequitur fifidcjuffbresabemptorcfiiitdati , vcl pignora 
conftituca , aut alias fides de precio habita , vindicationcm ccf- 
farc. 

Undcquod fic undoz tiereba tur,actus agentium ultra ipforum 
intcnnoflem mhiloperari , ncc cenferi vcnditorem dominiuro rei 
vendirxabsfeia cmptorcm translatum voiuiflcprius quam folu- 
tioconventi precii fcquatur, fpontccorruit,quippccum inrc roa- 
nifeftanon fit locusconjccturis,&aliud in cafu nobispropofito de 
mcntc vcnditoris, cx eoquodfidcra habuit cmptori dcprccio,U- 
quidoconftct. 

Similiternon obftat, quod venditori res vendita proprexio 
racite (it obligata , prout tertia 6c tribus fubfcquentibusdubitandi 
rationibusinferebaturaddut~tisad id /.*/.$ -8 ff.de ttdtHt editf.t. /3. $. 
ff.de <edilit.editf.Lts §.8.deatfion.empt.l 22.dehered.velatf.vend. /./4 §. 
i.defurt. 

Nec enira fimplicitcr & abfolnte dc quovis proroift ue cafu 
thcorica illa exmdienda,fcd limitatc accipi dcbcbir,fi nirriruro rcs 
nondum lic tradira, nec fidcs de preciohabita,quocafu vcndiror 
rcro venditaminftarpignoris rctincrepote&doneceieroptor prc- 
ciuro folvcrit; probaturcxipfis adduttorum textuum verbjs,&ca • 
fibuspropofitis,quippecumapcrtedeRetentionis<jureloquantur, 
&venditori retcntionem rel vcnditx permittant quoadprecium 
ipfifolvatur; prout alias etiam juris permilTu res retineri poteft fi 
fubfitcaufarcrinendiipfi rcicohxrcns,/.y/^»iif 20 ff.de accjutr p (ji 12. 
infin.de vitf vi arm.L'6 i.in prin Jocat ,Li6 ./.«* .de conditf .inaeb J.fj § fin. 

K dein. 
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^/«/V.qaomodofarrorrcftcrctioct^ob non Ifolutammercedcni, 

procurator Atta proptcr folaria rc{Unria,fabercquumcuratuquo 
ad cxpcnfar 3c ocbita merccsprr(olvantur,Geil. z. ob[erv*t.\z. num.r. 
Sicab hofpitc jurc rctineripoflccquosquoad dcbitum pro alimc- 
tis prxfluis perfolvatur,aut conominccaveatur.infacultatcrcipd- 
dimus.Simiiircrcmptoficompcrcrcrctcntioncmrcifrmpt^doncc 
& rarionali,a rctrotrahcntc rcfundarur prccium cxpenfum ufurje 
& mehorationes a nobis refponfum memini, viduis etiara in bonis 
dcfunftorammariforum jus rctcnrionjscompctcrc,donccdcdo-. 
tcipfis lati<fiat,aliquotics judicatum fcio.DeniqucobmelioramE- 
ta in xmw utiliterf .&a rcs rctincri ufitarifliroum eft , & probatur pcr 
tcxr ini f deimpenf mret dot*l foft :i f }jn fin.de condicl jndeb.Lg.it: pr. de 
pi%H>*rJt. aUion. I. dedoi.maJ. & mtrt.eKceptA.z6 ,§.4.de condili indek 
Gcil .d obftrv.n.n6 Eadem arquitatis rationc jura venditori rctea- 
tioncmconccdunt,nccogaturrcm vcnditam tradcrc,fcdpignori$- 
locoillamrcrinerc pofl~it,quoad precium ipfiaberoptoreperiolvs-. 
tur: A t pofteaquam rcm tradidit,fidcroque de prccio habuir,omnis>. 
cauIapignoriscciTat, adeoqucnccrepctiuoni, ncc prxlationi,lo-. 
C^frft> juribusfupraallc^tis. . ^ >^ 

Non obftat folutioni datz , quod antequam res tradatur 
hi dd.ninio venditoris mancat , adeoque >pfi pignoris loco cfic 
htqucat, cum rcs crcditoris propria ipfioppignorarinon potTit & 
pignus non fit nifi in re alien* l.neque pignu* 4t> ff.dereguDur. cui 
confcqucns vidctur tcxtus oppofitos accipi non poflc de re apud 
vcndirorcmadhucpcrraaBcnte,(cd cxaudicndoscfle dcrebuscru- 
prori iradiris, Non obitat inquam ^ctfi enim rcs vcndita nntcqtiam 
cmptori traJ3rur, indominiovenditorisniancar.quiatamcn cra- 
prorieonomincaclio advcrlus vcnditorcm coropctitncn j lcnc i- 
pfius vcr.diroriwcs vcndita cxiftu (cd cmptoris poiius cflcccniciut 
pertcxr inl t+i deveib figvf '.l./f.cjui/yde regiur l.rem tnbonisf2.de ac- 
qmr.dwn proii-dcqLicp^aorisncxurcc1coblit;HJ potuit. 

Ad^^w^wconrrarKTfcntcntixfiindamcnttiiiijdcfump- unn 
*x k$4 dcrtlt.antor judk.p<fid\in*iw txemphrtttis e/t Ui$Ji^ <~ . 
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cr^//)Rcfporderdum prirr o.^iod vcndiror navis privileg'umiB 
pcrcndopicc;o poftfifcum hibcrcdicirur, co cafuaccipi dcbebir, 
quandgfidcs dc preciocmptori habira non fuit ,cum qua?v:s juris 
difpofstio dctcrn inis habilibus fit exaudicnda, &eofcnfuaccipi- 
cnda, quoconrraricras lcgum evitaretur j dcindc datonavcm vcn- 
dicam vcnditot i pfo prccio. tacitc obligatam eflTc , utcunquc fi-ics 
deprccioempton lit habiraatq* itaaccipi debercrefponfum Mar- 
cclliin objc&a Uge 34. quiaalias fi fides dc prcciohabita non eflef, 
vcnditoripfo quoquc fifcoin vindicarione rcifuar potiorcxiftcrct 
iuxta l f.C.(UpnviU? fi/ci, publica navigationis utilitatc , quo niroi- 
rum nayitJ^ndi ficultas , adeoquc publicumcommodum ptomo- 
veiuur, (t ccialitcriraconititutiro <5c vcnditori navis tacitamm hy- 
poihccarB cuio privilgio prariationis daram eflc dtcemus.pro uta- 
liasetiam muita publicaeutilitatis,caufa ficinlpccicad proroovcn- 
dum navigationis ufurn fingulariterconflituta leguntur. 

Similiterquod c* Novel n^c.;.affercbatur, fmgulari rationc 
itaconftiturumcflenoverimus. Agitur ibideArgentariojcirca ar- 
genurios.eorumqueconrra&usmulca firgulariterconfiirura efle, 
praneralixjuris conftitu-tioncs pitet exd Novel. 156. tationcm in 
principio pra?miflam. In fpccic & illudconftitutumr^.;. Eiufdem 
Novellar.fi Argentanusalicuiremquampiam emptufo loco pccu- 
nia? mutuo pctira: dcr monilta ccrto precioa^iroatos nccconrcn- 
lum fit ut rcs comparara creditori pignori fit obligara ncc ctism 
preciam rei arftinrata? perfolvatur a debitorc pofleipfum rcs datas 
vmdicarc 5c ut fuasrcpcrcrcquod inaliis vcnditoribus (ccus fc ha- 
bct,quippcquibus /ustantumretinendi, novero vindicandi com- 
petir ur (upra cx/./?.f .? deaBion.erj9pt.l v. §. %.de tdtltt .edtft.l 2z.de 
b<ered. ver.d. I. !4- §• / ^/ar/*,deduxirnus quanquam & tcxtusobjc- 
ttus non incommodeaccipi , &exaudiri pofrjt , dccafu quofidcs 
depreciohabitanonftiit, pcrcaqusfupra adargumcntum proxt- 
me pfrarccdensannoravimus. 

Qup&nono arTorebatur,Rcm cmpta pignori obligata cfle eTedi- 
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tori,quimreroeroendamnumm#scrcdidir,cumDonel defign.tf 
hypoth.caf j.GciYio 2.ohfn& aliis,h2Ctcn\xs verum crcdimus, (i no. 
minatimipfi,cujus pccunia rcs cft comparata pignoriobligata fit 
pcr tcxtum in l.Ucet 7 .C.quifotior in fign.hab.t quamvu 17.C defignori- 
bwg hyfoth.Nov.iyi. ctf^.M^r.fecundumquos textus rcliqui indt- 
ftincle loquentcsexaudiendi.&diftingucndi veniunt Undccx ar- 
gumtnto addutto hoc tanturo fcqueretur,quod qucmadmodura 
res empta pignori obligata eft illi, qui eam ad rem pecuniam credi* 
dir, & nominatim illam fibiobligari fecir , ita & rcs vcndita obliga- 
ta fit venditori , modo fpecialiter pro precio ipfi fit obligata. Data, 
abfolute veruro cfle, de robus aliena pccuniarcom paratis quod afTc- 
rebatur,indetamenadrem venditamnon rcdteinferrctur^cjuippt 
CUtn pnvilcgium taciti pignoris,nonnifi legibus nominatim con- 
ftituatur / 1 tot.tit.inquib .caufpig.tac.conftit.l.uuic.§.i C.dereiuxor. 
*B.l.6.§.ult.C de bon.qua liber.l. /. tbi , hypothecariam ab ipft lege tnduci C . 
commun.de legat. ftaeicommif At dc re venditanofpiamitactnfti- 
tutu legirur, fed contrarium potius autorirare lcgum conftimitur, 
ut practer addufta patct & ex his, qua? tradit Gcilios 2 obferv.c. rrper 
tot. ncc ex rationibus & argumcntis topicis jos fupplere,& jure non 
conftitutum conftituere licct, pcr ca qu* fupra fuse de hocargu- 
mcntandigcncrediiTcruimus. 

Similiter verum non cft , quod qui in rcm confcrvandam > vel 
rcficiendam, nummos credidit eam rem fibiobligatam habeat,pro 
ut^nmocontrariacfcntcniixargumento proponebatur: Sanequi . 
addomusreftitutioucm nominatiro pccuniam credidit, pignusin 
ipfoacdificio, ejus pecunia reparato,conftitutum habct i$.§ ./. de 
frivileg.credit.i. i.decejj.honor.l.tf. /. t dereb.credit.Li .in quib.cauf fign. 
vethypothec. tacit.contrah. A t q u i de aliis crcdi toc i b us , q u 1 ad refe&io- 
n " m alterius rei , vcluti navis , pccuniam mutuam dederunt idcm 
aflercrc non licet, pro ut Accorf & plcriqueomncs eum iecuti faci • 
unt; fiquidcm tacitum pignus fpeciah Senatufconfulto nomina- - 
tim conccflum eft illi, qui in domus reftitutionem num tBOi crcdi - 
dit d.UMquib.caufpign.vclhypoth.tac.contrah.cumftmtUbmJufrs ad- 
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iuBvt nulla autem fpcciali juris eonftitutioncidem jus tributum 
legimus cxtcris, qui vel in navim in ftrucnda m , vcl aliam quam rcm 
reficicndam nummolcrcrfidcrunt 5 Non crgo idcro dc his crcdito- 
ribus fingercdcbcbimus ; non enim cadcsn caufa cft acdificii rcfici- 
endi, 6c navis, aut alt crius rei con fervandae.In sedificiis t ucndis far- 
cicndifquepublica vcrfatur utilitas ne ruinis afpctlus urbis dcfor- 
mctur / 2.C.de«dific.privat. quorum nihil fimile in navi,& cxtcris 
rebus j ut ita diccndum fit, nec vexbis necfententia Senatusconful • 
ti pignusincsreris rebus, qux noftrapecunia rcfeclasfucrunt, con- 
trahimid dc eo generalitcraut fpecialiter con vcni t. 

Non obftat / interdumr . cuml.fcc[.ff qui potior in pigbabeant. quod 
enim ibi caercris creditoribus, potior eflc dici t u r is, q ui in rem con- 
fcrrandam quid impendit, puta ad navem armandam, vcl reficien- 
dam,noneftiracxaudiendum , quafi Ulpianus tacitum creditori 
hujufmodi pignusaiTcratj nequccnim coloco tra£tatur,quomodo 
navis obligetur pignori , fcd quis fitpotior cx iis, quibusobligata 
eft,diverfistcmporibus,&rcfponderurpotiorem eflc lllum , qui 
adeam rcficicndam, aut cxtruendam pecuniam crcdidit, quamvis 
pofterior credidcrit,dummodoil!ud praefupponatur, huicquoquc 
f uiflc obligatam > id quod aperta con vcn t lone fit >pro ut contra co- 
munem rc&e ftatuit & refpondit Doncll. intr*8at.def>ignorib.& hy. 
potb. cap.f.circa finem. 

Quodcumitafit,exfalfopraefuppofitonihilcerti potcftinfcr- 
ri ,fcd dcftruclo anteccdente , confequcns ctiam deftruatur ne- 
cclTecft. Immolicetindiftin&c vcrum fit,quod prasfupponebatur, 
&adomncsomnin6creditores,quiinrcm confcrvandam vcl rcfi- 
ciendam nummos crediderunt, pertincat,ei tamen confcqucns no 
cft, quod proinde & is quirem quampiam vcdidit , pro precioillam 
fibiobtigataro habeat,eum,ut fupradiximus,tacitum pignnsnulli 
compctat nifi cui lege nonainatiro fit daturo , cujufmodi lex in 
pcrfonafcndiroriscefTar , nec ullauniconftitutio tacitum pigmis 
ipfipropreciodcdir,fcdpotiusdencgavit, utconftat exl\.§.fin. de 
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reb.eor.qui fub tutel. velcur.funtfin. decrei.nonaficn.l.f.fi. 18.de tributtr. 
a um fimihbm fupraadduttu dccidendirattonibm. 

Girca undectmum eontrarix fcntcntia; fundamcntum com- 
mittiturElcnchasplurium quarftionum j & ducirurargtimcniura 
aparticuli ad univcriale, quod in khola logicoui improbatur; Sa- 
ne incroptorcdolofo,qui tcmpore venduionis noncratfoivendo» 
& jara antcaccllionc vcl fugaro nequitcr prarcojiiuvcrat , facUcad- 
mittipotcftcontrariaopinio,proutpo[\Bjld .Angel. Alexand. Cae- 
pollaro &aliosafcallcgatosconcludtt,ck prxjudicio Carjicr#cort- 
firmat Andt.Gail lib i.obfervjt.prttfic.c.ir.num.s cumfiqq. Cume» 
nim dolusdcderitcaufam kabcndxhdei;fidcs dafa , pro non data^ 
habctur & tcsnon tradira, fed fraudulcnterabiataccnlcturpct tcx. 
ad hoc fingularcra i« l.$ ff depgnor»t. afi. cui conkq ucns.cft, vcndi- 
toremtalicafu omnibus mcrito prxferri creditonbus ck rcm ven- 
ditara, ut fuara vindicarc poflc : atqui idem dealns croproribusa- 
nimo folvendicmcntlbusaifererc&ornnibus indiftinfte vendito- 
ribus, prslationom tribucrc jura non linunt ; I:nina curo in cafu 
objcdo fpcciajitcritafureceptura.inaliisfccuscflc ncccfle cftir- 
gumentel.i.deregul.jur.cumfimilib. 

Vltimum ab aquitatc, & naturali rationcpctirwroarpumen- 
tumquodattinct , non magna? cftiroporranria:, quod cniro primd 
ratio naturalis vim kgis haberc dicitur , falfuro planc & crroncurn 
repurarBus,proutalibipluribusoftendimus,c\ apencdemonftia* 
t u r e xe mplo l. tff de confht .pecun. u b i u r c x c o n ft i t ur o d e t u r a £l io p r a;- . 
tordefidcritur, utcunquenaturaliaquitati convcniensfucnt, pa- 
ttaconvenraiervaridum.non caftanraccnfendaeftarquitas quara 
quis flbi privatim imaginatur , fed quaro jus probat, vcl pcr fc cft e- 
vidcns,iraut nullaro dubitationem incontrarium admittat:atqui 
talis, noftrocafu,non fubcftarquitas j nec alter hicdcdamno viia* 
do.&altcrdelucrocaptando ccrtat; fed oroncsdeprioritatc con* 
CCTtantcs crcdirorcs, dedarono viundolaborant $ lmmoab a:qui • 
ratcflpcrcnda ciTcr dccifio pro reliquis crcdro.ibus contra vcn- 
ditorcmoronino pronunciandumforcr,cumvcndaor fibipraxa- 
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vercpotuiffct, rem rctincndo vcljus pignoris refervtndo, ideoque 
fibiimputaredcbebit fiid neglcxitindeque damnuro fenfit,atreli- 
qui*oba?raticmptoiiscrediioribus,nihil imputari potcft ,cum cx 
poiUflione bonorum debitorcm judicannt locuplctcm , &omnia 
quaepolfideat ejus cflc crcdidcrintjnccfubfuir ratio,curaIttercrc. 
dtrcdebuerinr.Arquiira,firmaroanetconclufio,vcnditori nullam 
in re vcndvta com pctcre prc/ogati vam,ncc poflc ipfuro aliis obsra- 
ti dcbitoriscrcditoribus,vcldominii,vcl pignoris jurcprsefcrri. 



DECISIO QVIKTA. 

An venditor in re vfndita ahisobtrati fmptoris creditoribmprd- 
feratur Jj venditio fubt ond tione fidtjujjoris pro pre- 
iiodandiftiafit. 

'TPItius Scmpronio pridirura vcndiderar,ealege&conditio- 
**• ncut ptoprecio& in fccunratcm folutionis idonei Fidcjuflb* 
resdeatur. Eniptoreccffantc^necleguontiaclus fatisfacicntcalius 
quis excmptons creditoribus immiirionem io bona cmptoris,& in 
ipccicin prardium prardictum pctiit, & impctravit. Iotcrvcnit Ti- 
tius vcnditor , pctens iromiflionera ccflari , & prxdiuro fibi rc- 
fhuu , aut ccrtc dc precio prius fa-tisiicii. Quaiitum quid 
jurib/ 

Contra Tinum vendirorcm pronunciandum vidcbatur; Si 
enim aliqua ipfuompctcrct prahuo, vcl dominii vcl pignoris ju- 
recompctat nccc Hc c i Aiqui pignotiS mrc nullam vcnditor in re 
vendira prarog ttivarr. hibc t,fimtcr contriruntcs ap:rteconvcn- 
tuj* non f»c , ut rcs vend.u pro prccio li obhg,.ra pro ut incafii 
pi opofitojntcr Titium vcr>dnorcm ic Scmp:oniuir. croptoie, co« 
vcn: u non fiiil , qulpp*- cmu. pnvik^vu ~i ta ♦iri pignoris r 6 nifi lc- 
gjbus cof.ihtuatur, & n^iii compcut^niiiwUinoiLinaticn lcgc fic 
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vcnditornonccnfeaturresfuasinemptorcm translatas vclle, nifi 
nifi precium ab codem accepcrit;quippe cum in nulluro alium fi r.e 
foleat res vcndercquam ut prccium indc conrlciat &accipiatjut ita 
naturali ratione veditor dominium fua? rci fub hac conditione abs 
fein emprorera translatum voluiflc videatur, fi prccium abeodem 
acccperit; cui confcqucns cft, precio noaccepto.ncc dominum rei 
vendita? translatum cenfeti, adcoquc venditorem in re vendita ca% 
tetis mento prsfcrri creditoribus. 

Y\t\ttertiol.quodfsnolit y.gjdem MarceHus g ff.de adilit.edicl.u. 
billlpian. vcndit«r ,inquit, pignoris ioco , quod vcndidir ; rctiner, 
quoad emptor fatisfaciat. 

^ttjw.'^confimilcrcfponfum habctur in l. In!i*nus i}.§.$.de m- 
clion.empt. wb'\ idem tIlpian.offcrrUnquir,prccium ab cmptorc dc- 
bet, cum cx cmptoagitur, & idco fi precii partcm offerar , nondum 
cftcxcmptoa£rio,vcnditorcnimquafi pignusrctinercpoteft eam 
remquam vcndidir. 

Idcm cjuinte com piolia t urper Lzzff. de h*red.velacJ. vendit. ubi 
Scacvola,H£reditatis venditz precium,inquit,propartevenditor 
acceplr,rcliquum cmptorc non folventcquzficum cft, An corpora 
hzreditaria pignoris nomine tencantur rcfpondi, nihilproponi, 
curnon tcneantur. 

Idcroy^v/thnfcrtur exl.eum^ui i4.§. iff /&/*rf.ubifiemptor 
antequam pccuniamfoIverct,rememptamfubtraxcrit,furtiac)io- 
nc tcncri dicitur. perindcac fi pignus lubtraxiflTct. 

Septimb tCXtus cft inl quodquv /4 ff dereb.autorit.judicpcfitd.ubi 
Marccll us, q uod quis, inquir , navis fabricanda? vcl inftrucndaecau* 
fa,ve!quoquo modocrediderit,velobnavem venditam petar, ha- 
betprivilegiuro poftfifcum. 

Oclavb conferttcxtusinNovcI. 136.dc Argentariorum contra- 
tlibusc^.3 verfic.fi tamen. ubifiargentariuslocopecuniaccrcdidir, 
aut vcndidic monilia , nec ei fatisfiat, rcs datas vindicare pofte 
dicitur. 

Nonb qui in rcra cmcnda m pec uniam crcdidir , rcm emptam 
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Cbi obligata habet pcr ttyLjnL7.wprin.ff.quipotior.infigbib.4uth.quo 
iure C.eo.l.quodqvu i%ff.de privil.credit.l.ftcumdotem 22. § fin.fol. matr. 
l.Jipecunia tnprtnff.dereb.eor.quifubtut.velcurfunt.finedecret.nonalie. 
roultoiglturroagisobligataroancbit res vcndita veditori fuocum 
illic mediate, interventu pecuniaecrcditx,hic vcf6imrocdiate,rcs 
acrcditorcaddebiforeropcrvcncrit adcoquc propiorcmortns fui 
caufam ab hoc,quara tlio habcat. 

'VecM, quiin rcm confcrvandam vclreficiendamnummos 
credidit,privilcgium habet Lcreditor 2f. ff.de rebuscredit ficert.petat. 
1 1 ff.de cejfbonorljiventri $. §j.lqni in navemio.l quod quu 1$ ff.depri- 
vilrg.credit.Linterdum j.cumleg feq ff.quipotior.in pign.hab.l.iff.in qui. 
bmcauf.pig.vtlhypothcc.tac.contrahA. roulto ig4turmagisprsferctur 
illccujusabinitio rcstotafuit propria: quod cnimquiinrcrocon- 
fcrvandam, vclrcficiendam numraos crcdidit, privilcgium habe- 
at,ca id rationcfit , quia fecir , nc rcs intcrcat , fed cfle pcrgat,atqui 
venditormultoplusad conftitutionem, & ciTereicontulit,quam 
qui ad confcrvationero ejus pccuniam crcdidit. 

^W^/W.aloco&fraudccxcufari non potcrit,finonfoIvcn- 
do extftcns, ab alio rcm cmatj Arqui dolus facit, ne vidcatur rcs da- 
ta,utcunquc dcraanuinmanurafitttaditapcrtcxt.exprclTum inl 
5 ^^/;g»or.4^?itf».ubiPoropon.fiquafi[rcccpturus,ii!quit,adcbito- 
rctuo cororoinus pecuniam , rcddidifti ei pignus,ifquc pcr fenc- 
ftramidmifit cxccpturo co, qucrodeinduftria adid potuerit, La- 
beoaitfurtiteageracuro debitorc pofle, & ad cxhibcndum,& fija- 
gcntc tecontrariapignoratitia,excipiatdebitordcpignorcfibircd- 
dito,rcplicabiturdcdoIo &fraude,pcr qua necreddituro, (cdpcr 
fallaciaro ablatum id intelligitur. 

D™/^ipfa*quiratisrario fupcriorem fententiamfuaderevi- 
dctur. Cumcnim vcndirorcertctdcdamnovitando, nedefraude- 
turrcbonafide vcadita,utiquepotiorilliusratiohaberidcbct,qna 
rcliquorum creditorum, fuum coropcndium ,cum venditorisdi- 
/pendio,qua?rercvoIcntiuro, proutalias ctiam jurenoftropotifli- 
mafolctbabc«ratiocorum,quidedamno vitadoccttant IrJ 8 ff 
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de]ur.^faB.tgmr. nulla vcrb illorum qui cumalreriusdamno lu- 
crumquacrerc fatagunt I.206. dc regul.iur.l.jf.dccindtcl.tKdeb. Atque 
itaintcralios fcntire vidctur MolJcr. t.femeft.zg. Athis&aliis quae 
procoloranda vcnditoris cau(a afTcrri poflent non attcntis , vcn- 
ditori nuilum , ncc in rc vcndita , ncc aliis obxrati cmptoris bo • 
nis > prjerogativam compcterc, rcfpondimus , in cat u , ubi vcndi- 
tor rcm vcnditam cmptori tradiderat,c< fidcru deprccio, uiuras ac- 
eipiendo,habuerat. 

Sicnim vcnditorialiquacompetetct prarlatio a i pfi veldo- 
roinii, velpignoris jurc compcrat ncccflecft. At juredominiinui- 
lam ipfi compctcrc conftat»f»quidcra pcr tradirionem cxcaulaha- 
bili factam dominium rci traditx amitti & Ulicui traditur acquiri 
juris cft notiflimi pcr tcxtus fupra allegatos , at licct in re vcndita 
paulo fecus fehabeat,necpcr traditionem dominium rci vcnditas 
ftatim cmptori acquiratutfedinfupcrpreciiiolutio dcfideretur, 11 
tamen dcpreciofides emptori fit hab.ta , dominii translationcm 
ficri inter alios juristextus doccraur ex § vendtta lvftit.de rer.divi/7 
venditx vero rcs&traditacnonalitcremptoriacquiruntur^quam fi 
is vcnditori prccium folverir, velaliomodoei fatisfccctit velutifi. 
dejuflbrc aut pignorc dato, fed & fi is,qui vcndidit f.dem cmpto* 
fis,defolvcndo precio, fccutus fuerit, dicendum cft,ftatim rcm 
cmptorts ficri, inquit, Juftin./u d §.vendit*vcro. Cui nfdcrafetc 
vcrbis concordat i rp.jf.de contraben.entpt.ubi?ompon quod vcn- 
didi, inquit, non aiitcr fit accipicntis , quam R aut precium nobis 
folutum fit, aut Xaris co nominefacluro, veictiam ridcm habucri- 
musemptori fineulla fatisfa&ionc. Quodcumitafir & proptcrfi- 
dem de precio habitaro( de quocafu nobis fcrmo eft)dominium 
a vcnditore in emptorcm fit translatum , nuliam aroplius ven. 
ditori rci venditx vindicationcmcoropcrcreconfcqucnseft,quip- 
pc curo vendicatio prxfupponat doroinium , & non nifi domi- 
IkO competat §.t. Inftitut. de a&Honib.l.inremzi deretvendtcat. 

Nccctiam jurc pignoris vcnditorprxrogativam habcr,quia 
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deeftleX, quaipfijus hypothcc*, in re vcndita,&fubfidc tradi- 
ta , conftituatur ; ccrti quippe funt cafus , quibus pignus vcl 
hyporhcca tacite conftituitur , relatilib. lo.Digcftorum tit.i.fc 
hb.8 Codicis,titul. if.iliis veroannumcratusnoninvcniturisquo 
deagimus. 

Imm6(quodcftfccundurafententi2e noftrscfundamcnturo) 
nullura tacitae hypothccae jus vcnditori coropcterc haud obfcure 
conftat exl.i. § fin.ff.de reb.eor. <jui fubtut. vel cur.funt fin.decret.non 
tf/WtfW.ubiUlpian. Siroinor,!»^*/* , viginti quinquc annis cmit 
prrdia, ut quoad prccium folveret,eflcnc pignori obligatavcndi- 
tori, non puto pignus valcre, nam ubi dominium qusfituro cft mi~ 
nori,coepitnon poffcobligari, quserit ibi & difputat.Ulpian. An 
minor rem cmptara venditorifuopropreciooppignorarepofllt? 

Atinutilis&fupervacua cflct difputatio, An cmptor, minor 
annisreroeroptampignoriobligarc po(Titvcnditori,fiipfojurepro 
preciooWigata clTet. 

Idem tertihn eodem a perfona minoris fumptoexeroplocon- 
firraat Paulus in l. 2,eod. vidcbatur diccnduro oppignorationcm a 
roinore fa&am venditori, valcrc quafi unacum dominio pignus fit 
quaefituro; AtrefpddctPauIus innfcovcnditorcid quidero admit- 
tiiUtcuiipfojurcin rcbusalicnatis juspignori$coropctat,fccus ve- 
ro in privato vcnditorcid fe habere, idcoque in propofita fatti fpc- 
cielroperiali beneficio opus, ut ex rcfcripro pignusconfirroetur, 
quippecumconfirmatioimperatoris idquod invaliduro eft,vali- 
dum faciat argumen.l.ttde adopt.l^.Cquand.decret.nonefi opus. 

Accedit quarto quod circa fifcum fingularitcr fi.t conftitutum, 
utrcs vendita vel aliter alienata ipfi pignoris jure fit obligata» 
quamvis fpecialiter id non cxpriraarur, l.2.derebus eor.quifub tut. 
vclcur funtfinedccrct.nonalienand l.aufirtur 46. § fif(**iff dejurfifi.l 
2.C./H quibcauf pign vel hj/pothtac.contrahen. Cuiconfequenseft,in 
privatorum contra&ibusaliud obtincrc arg L12ffJejudicM.2ff.de 
rekeor.qui fubtut. 

gmtttl 



$i DECISIO 
^*i*f*textUSeftiW./.^^^ 

terminis tcrminantibus, uc noftri loquuntur,adpropofitamfafti 

x - rpccicm,diftingucndorcrpondct,Annimirurodominu5rciaiic- 
natx in crcditum abiverit,nec nc$ fi vc q u od i n idem recidit , Num 
videatur habuiffe fidcm dcprccio, illi cui vcndidit,& cum folura 
voluiffe pcrfonaliter oblegarc aftione venditi,qua: in hunc cafum 
eftpropofita; An vero nulIamipfideprcciofidcrahabucrit,quod 
* /iincrcditum dominus lvifle fldcmque dc prcciobabuiffcpropo- 
nerctur ( dcquocafunosagimus)nulla ipficoropctit vindicacio, 
nec pignoris perfecutio. 

Sexto pro eadem fentcntia textus eft in l.quidamfundum t6 ffde 
hrem verfo tprontilinm poftgloff.&Bart.adhocallcgat&ponderat 
And r. G ci l Sib. i job(erv.praclicar. obferv.tf.n. i. 
V-' Autoritatibus fi pugnandum effcr, Autorcs hujus no'> ra? fcn- 
tcntixlaudare potcrimus ]z(onndl.zf.n.r ff.de rebxredit.ZtUbtd.u. 
j.Cujat. adAfrican.tratlat.8 inexpofit.l.p ffquipotior inpign. hab. Co- 
viit.ltb.t.refolut.cap.7.verf.cui$ ttiudacceditModcfMn.?)Roz.tSufir. 
qudfiionumptrt.z.q .60 & alios plurcsquosallegat & fcquitur Andr, 
GciJ obferv praclicar.Ub.uobferv. if »-.&-. 

Nccqux pro affirmativa fupcrius adduccbantur, tanti funt 
momenti ut in contrarium,qucm movercdcbcant. 

Quodcnim/>r«p^afFerebatur,rcrovcnditam,licctcroptori fit 
tradita, prius tamen ipfi non acquiri, quamis vcnd itori precium e- 
j us nomine folverit. utcunque alias per traditionem dominium rci 
traditaiamiEtatur&accipientiacquiratur^ex iisquxcirca quintam 
decidendirationem adduxirousfacile diffolvi poterir 5 vidcndum 
Andominus rci vendita? incredituro iverit, necnc,u t loquitux U I- 
\}\2Xi.tnl.f.§.fedfi tg ff.de tributoraB.ln cteditum finon fititum.ncc 
vcnditoremptori fidcm dcprecio habuitob/edaobtincnt^ncc pcr 
traditionem rei vcnd icse dominium io emptorcro transfertur,ad- 
'. eoque venditori , quippc rei domino vendicatio & manus injeftio 
«ompetit; quodli vero in credituro dominusivirTc, & fidcm de prc- 
crohabuiffe,proponcrctur,id quodin prxfentiquxftioncpraefup- 

ponimus, 
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ponimus, nullaipfi compctit vindicatio,occ rei, quippcalienae, re- 
petitio. Solutio patetcxobjeclo §.vendiuverb, lnflie.de rer. divif.n- 
bi Juftin. Siis, inquit, qui vendidit fldcmcmptoris, defolvendo 
precio, fccutus fucrit, diccndum cft , ftatim rcm cmptoris , fic- 
ri. Concordat/./.J./J ff.de tnbutor.attion. ubi Uipian. quia res ven- 
ditznonalias definuntciTemea:,quamvis vendidero,nifi5crclolu- 
to, vcifidcjufloredato,vcIaliasratisfaclo,diccndumciit,(iincrcdi 
tumnonabiit vcnditor,vindicaremcpolTercm vcnditam , unde a 
conrranofcquitur fifideju(Toresabcmptorefifitdati , vei pignora 
conftuuca , aut alias fidcs de prccio habita , vindicationcm ccf- 
farc. 

Unde.quod/ffjWfafTerebatUra&usagentium ultraipforum 
incentioncm mhilopcrari , ncc cenfcri venditorcm dominium rci 
venditxabsfein emptorcm translatum voluilfcprius quamfolu- 
tioconventiprecii fcquatur, fpontccorruit,quippecum inrc ma- 
nifcftanon fit locusconjet"turis,<5caliudin cafunobispropofito dc 
mcnte venditoris, ex eo quodfidcm habuitcmptorideprccio,U- 
quidoconftct. 

Similiternon obftat, quod vcnditori res vcndita proprcxio 
tacitelit obltg.ua, prout tcrtia & tnbus fubfcquentibus dubitandi 
rationibusinfercbaturadduttisad idl.)i.§ S ff.de adtlit edttt.l. /3. §. 
ff.de tddit.editl.Lii §.8-de adion.empt.l 2z.de hered.velact.vend. /./4 §. 
l.defvrt. 

Ncc cnira fimplicitcr & abfolutc de quovis ptomifiue cafu 
thcorica illa exuidienda,fed limitate accipi dtbcbir,fi nimirum rcs 
nondum fii tradira, ncc fidcs de prcciohabita,quocafu vcndiroi 
rcm vcnduam imtar pignoris rctincrepote«,doneceiemptor prc- 
ciumfoivcrit; probaturcxipfis adduttorum textuuro verbis,&ca- 
fibospropofitis,qiuppecum apcrtedeRetentionis<jureloquantur, 
&venditori rctcntioncm rcl venditx pcrmittant quoadprecium 
ipfifolvatur; prout alias ctiam juris pcrroiflu res rctincri potcft fi 
fubfitcaufaretinendiipfircicohacrcns,/.y/^*f 20 ffdeacqur p (jl 12. 
mfin.de vitf vi armX.6 i.in prinjecat .l.i6.f.<t.de condtcl .inaeb J.ss§ fi*> 

K dein. 



< -4 



Digitizod by, CooqIc 





DBC-ISIO 
i«/V.qao modo fartor rcftc retincr.ob non |folatam merccdcnt* 

procuraror A&aproptcrfolaria rcftanria,fabcrcquumcuraruquo 
ad cxpcnfa? Scdebita mcrcc$pcr(olvantur,Gcil.2.o^/fri;^.u.*^.r. 
Sicab hofpitc jurc rctineripoflccquos.quoaddcbitusD proalime- 
tis prxfln i .- pcrfoi vatur,aut co nominccavcatur,in faculrare rclpo- 
dimus.Similirercmptoricoropctcrcrercnuonemreicropredonec 
&r3fionali,arcrroirahenrc rcfundarur prccium cxpenfum ufuras 
& mchorationes a nobis refponfum mcmini; viduis ctiam in bonis 
dcfun£torum maritorum jus retentioniscoropcrere,donccdcdo- 
tc ipfis (atUrut,aliquotics ludicatum fcio.DeniqucobmelioramcV 
ta in tku uriliterf 'ftares rerineriulitatifliroumefr , &probaturpcr 
tcxc tnl f deimpenf tnretdotjl fac^id ^ anfin.de condic^i.indeb.t.g. inpr.de 
pi^ntrat. atlion. /. 14 dedol.mal. & met.except.i.z6.§.4.de condttl .indcb* 
Gcil.* obfrv.n.n 6 Eadem arquiraris rationc jura vendirori rcteti- 
iioncmconccdunr,necogaturrcm vcndiram rradere,fed pignoris 
loco illatn rcrincrc poflit, quoad prccium ipfi ab cmprorc periolva- 
tur: Atpofteaquamrcmtradidit,nderoquedepre€iohabuit,omnis 
CiuIapignorisccOat, adeoqucncc rcpctitioni, acc prxlationi,lo-. 
cuscit, j.uribusfupraallcgatis. $ 

Non obftat Polutioni datae , quod antequacn rcs tradarur 
ddminio vcnditoris mancat , adeoque ipfi pignoris loco cflc 
naqucat, cum rcs creditoris propria ipfioppignorarinon poflftt 6c 
pignus non fit nifi in re aliena /. neque pignw 4f- ff.de regul.jur, cui 
confequcns vidctur tcxtus oppofiros accipi non poflc de re apud 
Ycndirorcmadhuc perraancntclcd exaudicndoscflc dercbuscni- 
prori tradiris, Non obftar inquam vctli enim res vcndita antequam 
eroptori tra Jarur, in dominio vcnditorisraancar, quia tamen cro- 
proriconomincattio advcrfus vcnditorcm compcrir ncn plcneU * 
pf.us vcr.diroris.rcs vcndiracxiftir fcdcmptoris potiu* cfleccnictur 
text tnl i4i devob fi^nfl.if.cfui/ydtrfg jur l.rem tnbonu fj.deac* 
vn proiivdcqucpigaorisncxurcclcobh^iri potnit. 
Ad^ow^wcontrariy fcntcntu fiindarncntum,dcfijrnp*urn 
*x Uit dcrtk* Atiifir juJu.fofid.{indUu exemplarittcs cft LtJ.de ' r >^ 





Q V A R T A. ^ 7j 

m^//)RcfpordcrdmT) prirr o,^liod vcnditornavis privilcg'umia 
prrcndopiccio poftfifcum habctcdicitur, co cafuaccipi dcbebir, 
quandcjfuicb deprectocmptori babira nonfuir ,cum qua:v:s juris 
difpofitio do tcn inis habilibus fit cxaudicnda, &eo (cnfuaccipi- 
cnda, quocop.rrariefaslcgum evitarerur; dcindc datonavcm vcn- 
ditam venditori p»o prccio. tacirc obligatam efle , urcunquc fi'les 
dcprcciocmptor» lit habiraatq* itaaccipi debercrcfponlun> Mar- 
cclli in objccra lege 34. quiaalias fi fidcs dc preciohabita non elfer, 
vcnditoripfo quoquc fifcoin vindicarionc rcifuar potior cxiftcrct 
utxta l i.C.de frivtleg.fi/ci, publica navigationis utilitatc ,quo nirai- 
rum natigandi facultas , adcoquc publicum coramodum promo- 
veiUu > r,lt>ccia!itcriraconftitut«m & vcnditori navis tacitamm hy • 
potbecana cum privilgioprarlationis daram cflc diccmus,pto uta- 
liasetiam multa publicae utiittatis, caufa & inipcciead proraovcn- 
duro nav 'gatioais ufum fingulariterconftirura legunrur. 

Simihterquod ex Novel \\6 er.;.arYercbatur, fingulari rationc 
itaconmtutum eflcnovertmus. Agitur ibi de Argentario;circa ar- 
gent irios, eorumquecontratrus multa (in^ularitcrconflirura efle, 
praneraluejuris conftirutiones pitet cxd. Novcl. 156. rationcm in 
principio prarmiflam. In fpccic & illudconftitutumc^.;. Eiufdcm 
Novellasfi Argentariusalicui rem quampiam empturo loco pecu- 
nixmutuo pcrirx der monilia ccrtoprccioa^imatos neccontcn- 
tum fit ut res comparara creditori pignori fit obligara nec ctism 
prcciam rei acftirtrarar pcrfolvatur a debitotc poiTcipfum rcsdatas 
vmdicarc & ut fuasrcperere; quod inaliis venditoribus fccus fc ha- 
bct,quippcquibus/ustantumretinendi, noverovindicandi com- 
petir ut lupra cx/.^.f 9 de aBion.emfft.l.^t. §. %.'<le tddtt .edtcl .1 22.de 
bttred. vcnd. I. t^. $. / ^/^f^deduximus quanquam & tcxtusobjc- 
c>us non incommodeaccipi , &exaudiri pofGt , decafu quo fides 
dcpreciohabiranonfuir , pcrcaquxfupra ad argumcnturr. proxi- 
nae pfrarccdcnsannotavimus. 

Qup&nono aftcrcbatur,Rem cmpta pignori obligat a cfle OTcdi- 
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DECISI O ^ 
tori, qui in rem eroendaro numm#s credidit.cam bonel .deptgn.g 
hypQtb.capf.Gci\io2.*b/?tM.&atie t hz&cnu<i verumcrcdimus.il no- 
minatimipfi,cujus pecunia res cft comparata pignoriobligata fit 
pcr textum inl.Ucet r.C.quipotioriupign.bab.t tjuamvu i7.C.depignon 
bustf ' hypotb.Nov.iyS. cap.ynpr.ictunA\x\Xic\uo% tcxtusreliquiindi- 
ftinfte loqucntcs exaudiendi, &diftinguendi vcniunt lIY.dccx ar- 
gumtnto addu&o hoc tantum fcquercrur,quod quemadmodum 
resompta pignoriobligataeft illi,quiearo ad rem pecuniam crcdi- 
dit f & nominatim illam (ibi obligart fecit , ita & rcs vcndita obliga- 
ta fit vcnditori , modo fpecialiter pro prccio ipfi firobligata. Da t a , 
abfoluto Tcrum cfle, de robus aliena pecunia comparatis quod aflfc- 
rcbatur, inde tamcn ad rem venditam non rccl c infcrretur ,quippt 
cum privilcgium taciti pignoris, nonnifi Jegibus nominatim con- 
ftituatur / 1 $ tot.ttt.in quib jaufpig.tac.conftit.t.unic.§ .1 C.dereiuxcr. 
*&.U.§ ult.C de bon.tjua tiber.l. /. tbi , bypothecariam ab ipfi tege tnduci C. 
commun.de tegat. tffideicommif At dc w vcnditanufpiamkac^nfti- 
tutuIcgitur,fcdcontrariumpotiusautoriMtelcgurjs conftituitur, 
ut prxtcr addufta patct & cx his, qua? tradit Gcilios 2 obfervx. irper 
tot. ncc cx t ationibus & argumcntis topicis jus fupplere,& jurc non 
conftitutum conftituere licet , pcr ca quae fupra fuse de hoc argu- 
mcntandigencrediflcruiraus. v 
Similitcrverumnoneft, quod qui in rcm confervandam , vcl 
1 cficicndam, nuromos credidit cam rem fibi obligatam babca t ,pro 
ut decimo contraria? fcnteniia-argumcnto proponcbatur: Sanequi 
ad dorous reftitutioaero noroinatim pccuniam credidit , pignus in 
ipfoxdiflcio, cjus pecunia reparato,conftituturo habet l.g.§ ./. de 
privileg credit.l.r.decejff.honor.t.if. f. i dereb.credit.Lt.in qui^.cauf pign. 
vethypQthec,tacit.contrab.hi<\m&cz\\\sttz&\xo<fo^ 
fiemaltcriusrci, vcluti navis,pccuniam mutuamdcdcruntidcm 
aflcrcrc non licet, pro ut Accurf. & plcriquc omnes eum fceuti faci- 
tmtj fiquidem tacitum pignus fpcciali Senatufconfulto nomina- 
tim concefluro cft iJli, qui in domus reftitutioncm n uraraos crcdi- 
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iu&is , nulla autem fpeciali juris conftitutioneiderajustributura 
legimus caeteris, qui vel in naviro inftrucndam,vcl aliam quam rcm 
rcricicndam nummos crr^idcrunt 5 Non crgoidcrodehis credito- 
ribus fingcrc dcbcbimus ; non cnim cadesn caufa cft zdiflcii refici- 
endi, & navis, autalterius rci confervanda?.In a-dificjis tucndis far- 
ciendifqucpublica verfatur utilitas ne ruinis afpeclus urbis dcfor- 
roetur / 2.C.de<tdific.priv*t. quorura nihil fi milcin navi,& caneris 
rcbus; ut ita diccndum fit, ncc vexbis ncc fentcntia Senatusconful- 
ri pign usin carccris rcbus, quae noft ra pccunia rcfcclae fucrunt, con • 
trahi.niH dc cogcncraliteraut fpccialitcrconvcnit. 

Non obftati \interdums .cumlfeq.Jff qui potior in pig habeant. quod 
enim ibi caercris crediroribus, potior eflc dicit ur is, qui in rem con- 
ferrandara quid im pcndit, puta ad navera armandam, vcl rcficicn - 
daro,noneft iraexaudiendum , qua(i Ulpianus tacitura crcditori 
hujufmodipignusaflcratjnequeeniraeolocotra^tatur t quoraodo 
navis obligctur pignori, fed quis (Itpotior cxiis, quibusobligata 
cft,diverfistcroporibus,&refpondeturpotiorem eflc illum , qui 
ad cam rcficicndam, aut extrucndam pecuniam crcdidit , quamvis 
pofterior credidcrit.dummodo illud przfupponatur, huic quoquc 
fuifleobligatam ,id quod apcrta convcntione fir-,pro ut contra co- 
rounem rc&e ftatuit & rcfpondit Donell. intraclat.depignorib &hy- 
poth. cap.f.circa finem. 

Quod cura ita fit,ex falfo prarfuppofi ro nihil certi poteft infcr- 
ri,fcd dcftructo anteccdente , confcquens ctiam deftruatur ne- 
cefle eft. Iraroo licct ind i ft incl c verum fi t, quod praefupponebatur, 
&adomncsomninocrcditores,quiinrcm confcrvandam vcl rcfi- 
ciendara nurorooscrediderunr, pertineat,ei taracn confcquens no 
cft, quod proinde & is quirem quampiara vcdidir , pro prccio illam 
fibiobiigatam habeat,cum,ut fupra diximus,tacitum pignnsnulli 
compctat nifi cui lege nominatim ilt datum , cujufmodi lex in 
pcrfonaTcnditorisceflat , necuUauniconftitutiotacitum pignus 
ipfipropreciodcdit,fcdpotiusdcncgavit, utconftat esl.\.§fin. de 
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verepotuiiTctjremretincndoveljus pignoris rcfervando, ideoque 
fibi imputaredcbcbit fi id neglcxir indcque damnum fenfir,at reli- 
quisobarrati emptoiiscreditoribus , nihil imputari potcft , cum ex 
polUllionc bonorum debitorcm judicannt locuplctcm , &oronia 
quaepolfideat e)i:s cflc ctcdidcrintj nccfubfuit ratio,curalitcrcrc. 
dcrcdebuerint. Arquiira,firmaroanctconclufio,vcnditorinullain 
in rc vcndwacompcterc prc/ogativam,necpo(fcipfuroaliisoba:ra- 
ti dcbitoriscrcditonbus 4 vcldomjni),vclpignorisjurc>prxfcrri. 



DECISIO Q V I M T A. 

An venditor in re vendita altii ob&rati emptoru creditoribtuprA* 
feratur fi venditio fub c ond tione fidcwjjoris pro pre- 
cio dandi ftf*yit . 

HPItius Scmpronio praedirura vcndiderar,eaIege&condirio- 
ncut proprccio& in fecunrarcm folurionis idonei FidcjuiTo* 
res dcnrur. EmptoreccGTantcncc lcguonrta&us fatisfacientc alius 
quis cxcmptorjscrediroribusimroiflTiofjero 10 bona emproris,& in 
ipeciein prardium prardittum pctiit, & impctravit. Intcrvcnit Ti- 
tius vcndicor , petcns iromiflloncm cciTari , & prxdiuro fibi re- 
fticui , aut ccrte dc precio prius fatisiicci. Quaiitum quid 
jurib. <> 

Conrra Titiaru vendirorcm pronunciandum vidcbatur j St 
enim aliquaipfuompcreret praht:o, vel dominii vcl pignoris ju- 
recomp<*rat ncccfleeftj A:qui pignons inrc nuliam vcnditor in re 
vcndira praerognivan. babc r,fiintcr contrahcntes apcrteconvcn- 
tun non fic , ut res vcndit.i pro prccio li obbg.ua prout incafu 
p: opdfita»intcr Iitiuro vtndicorcm k Scir.pionium croproic, cd* 
vcn- u non luit , quippt- cnc pnvil^giu-i ta «iri pignotis r 6 nifi lc- 
^iuus conftuuatur, & i.Jii compeuc,nifuui norxioatim legc fit 
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datum / tJ.yl.4j* quth. caufpign.velhypothec.tMC.contrah.lt. C.eod.U. 
ibihjpothecariamabipfilege induci C.commun. de legat. f£ fideicommijfL 
unic.f. 1. C.de rei uxor.adion.Ls.f.ult.Q.de bon.au* Itber. At dc rc vc n d i- 
tanufpiaroitaconftitutumlegitur, ncc ulla juris conrtitutiotaci- 
tumpignusvenditoripro prcciodcbct 1 fcdporiusdcncgavit, ut 
tonfatex l.l.§fin. cumlegjeq. dereb. eor. qui fubtutel.velcurafunt fine 
decrct.non altenand. ubidura quxrir Ulpianus ; An minor remero- 
ptaro venditori fuo pro prccio oppignorarcpoffit, rem vendicara 
citraapcrtam conventioncm vcnditoriobligataranoeiTeprjcfup- 
ponnir,Gquidcra inutilis alias flc fupervacua efletdifpuratio, An 
cmptor,minorannis, rcm cmptam pignoriobligarcpoflitvendi. 
tori,fiipfojureproprccioobligatacflet , quippccumcjufdemfit 
naturx,necminoris crncaciz pignus tacitum, quamquod apcrta 

contrahcntiumconvcntiQncconftiruturofuit^/.ri^O/^y?(?r^i»rf 
Gdicuinquib.caufpign.vclhypoth.tac.c$n(lttuat. utita & vcnrfitornon 

haberetopus,apertaconveniredc pignore fibicaverc,ipfojurc , & 
racicapignorisconftitutionefatis tmus. 

Simiiiter nec dominii jurc ullaro vcndirori in rc vendita 
prxrogativamcopctere, aftruiturexrefcriprolropcratorum Dio- 
cictiani & Maxiraiani inl.tz.C.deretvendicat. Incivileeft,inquinnr, 
atqucinufitatum,quodpoftuias,utroancipiuro,quod tradidifti, & 
eo raodo dominium eju-s tranftulifti cx noftro refcripto tibiafligne- 
turj fa n c de precio, fl non hoc ante probatum fueric te recepiflccd * 
ycni advcrfariam tuum : quoipfohaudobfcureinnuitur, quodil 
fundus venditus flt & traditus , licet cmptor preciuro no foivat,vcl 
incipiat fleri obaeratus Scnonfolvcndocxiftat , miniractarocnad 
rcfcindendumcontraaumaaioncexvendito,vcladrcftitutiOncm 
fundi vcnditi aclionein rcm agl,6c fundus vindiccari pofflr, fcd nc- 
ccflcfitad folampreciifolurionero agcrc. In eandem fententitm 
Brcfcripfcrunr,iidcmImpcratorcs,Diocictian.&Maximian./« 

iditi d.C.de ac7tomb.empt.ti t. t+.C.dt refcind. vend. 
Acccdit quod vcnditorrem vcnditaro croptoripure dcflropH- 
nc ulla dominii refcrvation^tradidcrit , adcoquc fidcm dc 
Ufc?%v- W ' prccio 






Digfiized by Google 



Q V I N T A. ?i 
preeiohabucrit}Uti contra g\.ini.tfuodvendidi,ff.decontrab empt Fa- 
brnm & zU-os in §.vedita Jnftit.de rer.diviftcnct Mcnoc.de pnefumpt. 
itb 3 prttfumpt.79.nu 4-quead hocalkgar&fcquiturModeit.Pifior. 
illufi.qu.ffi.part. 2. <j fio tf./rllndcquod U\p. ini.f t.r$ ff.de tnbut »8. 
decafu haudabfimili rcfpondir, vindicationi locum n>on c(Te,qua- 
dodominus rei alienataeincreditum ivit , idcm & hic in ca(u prae- 
fcnti refpondcndum vidctur,ivifte niroirum venditorcm incredi- 
tum , co ip(o dum prcciuro ronvcnturoad inftar mutuiapud <m- 
prorcm tflc: (ivit , adcoquercm venditaro nullojurc rcprrere& ve- 
dicarc polTc; (iquidcm (1 incrcditum irc, & fidcm dcpreciocmpto- 
ri habercnoluiflcr ,aperie ca de re piotcftatus fuifTtt, quincV rneii- 
to protcft.mdebuiflct ,ut ita qucmadmodum alias protcftatio in. 
tcrpofira ius compc:e»sconfcrvar,fic c contraiio cjus inrermiHio 
competcntis juris aro.fiionem operctUT,BartW/ nonfolum^.morte 
droper.nov nunct t.] .{on ibid. ttu.fo. Anton. Gonuz tib 2.re/ttut.cap t 
/3 nu 12 Ktrchov. cent 6.1 G".;d P«tU decif 172.1. Dd cora- 

mUll./»/ JtduO jf.I»qUlI.MW,ffutlf j?:d. 

At his 5ca!iis ,q ijl pro co^oiandacaufa immifli crcdiroris af- 
fcrri poflcnt, non attenris, pro vendkore pronunciandum autu- 
reojarquc iracuam a colltgio Jurcconfultoruro 5 quod elt Hclrofta- 
dii.pronunciatum mcroini, Non (ane intuitupignoriscujufckm 
vcnditori in rc venditacompetcntis, (nul)am quippevenditori in 
rc vendira hypo; hccam jureconftirutam cffc, adeoque ncccorope- 
tcre, rectecirca priroan» dubitandirationcroadduc"turo>&p!cnius 
quarftionc proxime prarccdentideduclum fuit)(cdattcntadoroinii 
caufi. Eifi enim vendiror, eroptore precium non folvcnte,ad re- 
fclndendum contraCtura agerc nequeat, nequc rcm vendiram vin- 
dicarc,fed ncccffc habcat,ad fiolam prccii folutioncm agcre, pro ut 
circa lecundam dubitandi rarionem exl incivtle n.C.dereivendicat. 
l.venditi 6.C.dc*8:9ntbus empt.l i^.C.derefcindvendit dedu&um fuif, 
ha&enustamcn idobtincr.fifidcs de prcciocroprori fit habira pet 
tcxt.in§ .vendit<e t l»ftitut.dercr dtvif.conxt* vero,fifidcscroptori de 
prcciorubica non fic , domiuium reivendirae incroptorem rradi- 
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tioaenon transfertur , kd pencs venditorcm manet /. r$ffdeeon. 
trahen.empt. ubi Pomponquod vcndidi, inquir.non aliter fic accr* 
picntis , quam iiaut precium nobis fokitum fit, aurfatis conomr- 
nc faftum, velctiam fidcm habucrimus cmptori , (inc uila iatisfa- 
tfione. 

Atquihocnoftro cafu.nec prccium cft folutum, aut fatis co 
nom i hc faftum , ncc ctiam vcnditor fidcm empton habuit , cum c- 
nim venditoranimadvertcretcmptorcminparato pccuniara noa 
habcrc, rem venditam ipfi traderenoluit, niti ridejuftbrem, in fecu- 
riratem folutionis certo fubfecuturc,eroptor vcnditori conftituat^ 
quodcum emptorin fc rcccpcrit,at non prxftiTcrif,nec conditioni 
appofitarfatisfcccrir, rcs vendita pro non tradita habctur, ncc do- 
miniuni inemptorem translatumccnfebitur,tV. §.vendit* vera,hft. 
derer.divij.^ d.i.ig ff.de contrab.empt. 

Unde.quodafferebatur , rcm vcnditam emprori pure & fira* 
plicitcr fine ulla doroinii relcr va tione tradirant fui flc.ad eoquc fide 
emptori depreciohabitam (pontecurruir , fiquidem thcorica illa, 
qua venditor rem vcaditam finc refervatione dominii tradens, 
emptorisfidem fequiprxfumitur, in dubio obtinet, atqui noftro* 
cafu,demenre venditoris nihil fubeft dubit , quippe quiprccium 
fibi folvi , & in fecuritarem folutionis fine mora fubfecuturxfidc- 
juflbrcra fibidari voluit,adeoq;fidcm emptoris lcquifcnollcfatis 
apertedeclaravir. 

Nec proindequod Ulpian. i«/.j./ .rfff.de tributatl. refpondit, 
hucquadrat,cumconftct,vcnditorem nOi<rurairccrcdirum inno: 
luific-, cui confcquens eft,rem vcndi tam ipfum rcc"tc vindicarepof- 
fc,jux:a cundera Ulp. tad §. /s.ubifi incrcditum,inquit,noB abiic 
vcndicarc rcm venditara ncm prdhibcbi tur. 

Nec quicquam ipfi obent , quod protcftatusnon fit,de noo 
transfcrcndodominiojfiqurde proteftario dc iis,qux tacite mfunt, 
fj£ta nihilopcratur ii%U*€kdefUet*JfQr.Nov,n.inprinc. itancco- 
miflfio protcftationispraejudicat in ris,q'jz ipfo jure com pctunt , vcT 
iliai u o uii f u n l fal va > Quap.roptcr c u m vcnditori ipfo j ure p r om i f~ 
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S E X T A. g 3 
fum Gr, rem vcnHitam repcrcrc , fi prccium non folvatur, d. § ve». 
dit<e Jnflu.de rerJtvip.ti.de tribut.&tt. Infupcr &de mcntc vcndiro- 
ris, quod fidemeroptons icqui nolucrit, cxindc fatis confter, quod 
fide/uflb.ero dc prccio fibidaripctiit , utiquc prorcftatiofieopus 
nonfuit,&fa&arapcrvacuaextitiflTct. 



DECISIO SEXTA. 
Amreditwes hypothecarii, ut trt forte t tfjtf in ufuris prtftraKtur cloiro- 

graphariis >aliv ^hyputhecariis mnisrem hypothecam 

babeKtibut. 

T"\E nrdinccl prioritate crcditorum votantibus dubium fubor- 
*^Ttum fuiflrcmcmiui.Anquiinfoncprajfcruntur^nuturis ctiara 
prxlationcrahabcant ? 

Sane crcditores hypothccarios , licct pra?feranturcbirogra- 
pharjis in forte, in ufuris raroe non pracfcrri bcc ufuras confcqui,niii 
de forrcprius c hirographariis, aliifq* pofteriorero hypothccam ha- 
bcntibusficfatisfa&amjfuntquiautumant.Atq^ ita ajurcconfuhis 
Acadcroix Altorfinrrcfpon(um,& hyporhecarioru petitioncm de 
ufurisfa&am ,quoadchirographani,aliiqi hypothccariipofterio- 
res,de fortc contcntcntur, dilaram ac fufpenfarofuiflc,vidcreeft 
intcrconfilia £\\\cnhx\iconfsg.circafiKem Incandcro fcntcntiaman- 
no pratcrifo\Y'irtcnbcrgcn(cs,^uoq^iviflt & judicaflc racmini.F x 
imerprctibusquibus fcntcntia illa placucrit ,intcr alros ab Altorfi. 
*is d.conf.rp 2\\cf>atUTbAatth.Co[cT.intrs8.deprocefib.executivijpar. 
l c.to.num.pt.WeCcnbccconffc.Mum.w.VidctUTquciuwwizqui- 
tatc niti, prout illaro dccidcndi rationcm allegant, & urgcnt Ju- 
rcconfulri Altorfini diclo loco , fiquidem funroe iniquum & 
abfurdum judieatur , utquidcdamno vitando certanr.proutchi- 
rographani faciunt fortero expofitam repetcntcs , poftponantuc 
aliislucro &prardxinhiantibus,prout faciunt hypothccarii dcufu- 
riscaptandisfo)liciti,conua vulgararn jutis regula.qua: vult potio- 
rcmrdcm habcndam eorum,cjui dcdaroao virandoccrtant , quara 
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DECISIO 
qui lucro inhian t. §fin. verf (tn autem , Jn/fit.quib.s!tenar.firveltfanJ.' 

.de 




cVdccifionibus juris aequitas curo phmis attendi dcbcar/ coJ./^z. 
dereg.jur l placuit ,tod deiudtc .l.t t .§ penult ad I* g. Jquil LquodJi Ppheji, 
4 §.t deeoquodcert.loc.l i.l, 2. ad leg.Kkod.de iati ,c Hn.extr.de tranfa&ta- 
nib utiquc fors ufuris omnino praefcrenda vidctur, utcunquc legc 
fcriptadcftituatnur Acecdir k quod ufurarumcxacTtiofir odiofa,ncc 
proindccxtcndi fcd rcftringi dcbcat c.adia.dereg )ur.in6.l.iff ff.eod. 
I cumquidamtg dehb.^ poftb.l.42 ff.de pwn.cumeoncordantib, 

At his & aliis,quxprocoloranda priori opinioncadduci pof- 
lent,nonattentis,incontrariarafententiaroaliquoticsinfacultatc 
rcfpi>ndimus,eumquequi priorcftin fortc,priorcrocriaroin uluris 
ctTe pronunciavimus. Eodero modo a J.urcconfultis Academix 
Marpurgcnfisi7.Novcmbr.annoi6if. in concurfucreditoruro dc 
prioriratccontendcntiam judicaturo fuiflcanimadvcrti. Eandcra 
lcntcntiamlegendo&judicandoapprobaruntBart adl.nff.quipo* 
tior.in pfgn.habeant.t^eguz M truft depignorib.g bypoth.memb.2.part.f m 
prin % n if.Mynf.t.obferv.rp. MjHer.ltb. t.femefirttt.c. 28 ubiexempluponit 
tnvenditoi e qui ut prtferfur inprecio ita ^inufuru praferendm vemt. 

Ncc jurc&cvidcntirationc poftcrior hxc (cntcntiadcftitUH 
tur. Siquidcm certi & indubitari cft juris hypothccarioscrcditores 
prsfernchiro^raphariisaliifqucpoftcriorerii hypothecaro haben- 
ttbus pef ttx. .in l eotqui g.C.quipottor in pign.haheant .1 pro debito r ,C.<te 
teb.autorit iudic poffidend 'l,potiortl ff.quipotior.inpign. hab.l. 2.1 }./<*. /• 
S,C.eod. I. Q.ut in pfJefJUegat.prvand.caufa mitt.l.2.CJt privileg.fifcV, 
ncc kiufurisullibi contrarium rcperfturconftitutrjro proindcquc 
ftandurocritrogulx.cxccptionc non probata/.j^ deprJationib.^t 
prafumptiomb.l.64 §>9 folut.matrim. tj. htfin dc offi< pr.rjii l. loMpuhli. 

ris quam in forrc prseferri crifrogra ph uiis textus cft i n rerminis i»/. 
1/ ff.qutpotiorj*pig*m.^ Titius, inquit Sc*f ola/pccuniara 

rnatuaji. 



S E X T A. «5 
mutuam dcdit fubefuris,acceptis pignoribus^cidcmqucdcbitori 
Mjevius lub nfdcm pignoribus pccuniaro dedit, Qusro AnTitius 
noncan um fortis, & carum uiurarum nominc, quae acccflcrunt 
antcquam Mjeviuscredcrct, ltd ctiaro carum quarpofteaacccflc- 
runt,pc t.( rciTct.refpondiLuciuroTitiuroinoroncquodciHcbc. 

tur pot lorem eflc. HaftenM Sc* W^quarflt um fuit An Titius hypo. 
thecariusantcrior.ptxferatur Ma vjo hypothccariopoftcriori 5 & 
fancquodattinctforte^&ulura^quaeaccciTcruntantcquaMaevittS 
cidemdcbirorifubiifdcmpignoribuspccuniamcrcdidit,n6roul. 

t u dubitabarur prelationero locuro habcre, At quod attinct ufuras, 
cjuxacceftcrttntpoftcaquamMxviuseidemdcbitorifub ifdcro pi- 
gnonbuspccuniam dcdit dubitari poruit , quippe curo dies de- 
bitiillius primum ceifcrir , pofleaquam res iccundo creditoripi. 
gnorif'jitobligata,Atcononobftantc,ini!lisct!amuluris } qusac- 
ccflcrunt,poftcaquam Ma:viusdebitorero fubiildcro pignoiibus fi- 
biobligavit,TmuropraEfcrri,rcfponfLmfLiir;riCcrcfertquod dics 
u(uraruroc)ufmodiccflcrit,quandodebitorMxvioobligaricoepit, 
fiquidcm rcgula,qua diccbatur ,quod qui potiorcft tcroporc, poti- 
orflt jurc, una cadcmque rcduobus vd plunbus paritcroppigno- 
rata.obtinct . etiamli antedicm prioris dcbiticcdcntem rcsalu et- 
iaropignorifitobhgata.adcoqucincoctiarr» crcditopriorcrcditor 
potiorcft,cu}usdicsceft*itpofteaquamrc$fccundopignoricftobli- 
grnzj quiialneum o I potior 11 ff.<\uipotiorinp'tgnor.hab.iz.C.rod. Oe 
hypothccario poftcriori quod di&uro fuir, idcm roultoroagis dc 
chirographatiis crcdiionbus diccnduro vcnit , cum cnim hypo- 
thccariusrcmpofe rrior,ut in iorte ita & inufuris prsferatur hy. 
pothccario pofletion , ipfa ratiodiclateuodcm rriultomagis pras. 
ferridcbcrcchiioj.raphario.quippccumcrcditorchirographanus 
hypothccario,cna»n poftcriori poftponatur.ut ita locum hk habe- 
at tralatitiumillud,li vincovincctem te^Frgofortius vincotc,fuR- 
daturo&cxcmplodcclaiatuaww/./^. §,1 ffje dtvirfg ttmporalibm 
frnfcriptiomb, 

Nec aquitatc dcftituitur fupcrius Jcli Scxvc!x rcfponiuro 5 

L } Potio. 



%6 DECISIO 

Potioroajquipperatioocro habcri eorum ,quifibifuaiquereivigi- 
laruntfumme «quum cft\Ulpiano &Scxvola attcftannbus in ieg. 
ajuodautemd.c.fiendumj pupiim 24.ff.qu*im fraudxr edit or .<\u\bu% in 
locisprocrcditoribus,qui fibi vigilaruntrcfpondctur , poftpofitis 
resfuas negligentibus, cura jura vigilantibusfintfctipra^uthabenB 
yczbid.legis 24. Cuiconfequensclt, noftro quoq;cafucrcditorcni 
qui hypotccam fibi daricuravitpotiorcm eftedcberechirographa* 
rio,qui foli dcbiroris perfonj; cradidir, nonattendcospluscautio- 
nis & fccuritatisinrceflc quam inpcrfona/ plm cautionis z.r ff.de re- 
gul.jun/. 

Undejqaodcirca/riiBrftwcontrarixfcntcntiarfundarocntum 
dearquitateejufqucautoritatcarTcrcbatur, (pontecorruitj fiquidg 
tBmderoumrquitasattcnditur fifitevidens,itaut nullam dubira- 
tionem incontrarium admittat; ncc fortiori arquitatisratione vin- 
catur.uthicfit: deindcnulla a?quiratis ratioaabctur,neca:quiratis 
quac fubeQevidcbatar,attenditur,fi Iegcapertaaliud conrtruruni 
habeamus, prout ia noftrocafuapcrta 5tin terminis, utloquuntur 
intet prctes, cxtat dccifio apud Scxvolara in rccirata/*-^ ig ffctuifo- 
tiorpign.h.ib.xum eniro a:quitas,qux nobis fubefle videbatur , lcgi 
cedat, ■ecetTccft, poriorq», «quitatis fcriptae quara nonfcriptjera- 
tio ha bc n d a l.projfrexit uffqui a ciuib. manum.lib. n on fiunt. I. zo.cum 

Necquicquam urget,quod odia fint rcftringenda,non cnira 
eftinrcrprctumcxtra lcgem fibifumercreftringcndiliccntiam • ut 
taccana non omnesufurascfleodiofas, fed quafdaro valdcfavora* 
bilcsquales funt «furxcompenfatoriac.ubi quod ulrra fortem acci- 
pituradindemnitatem pcrtinet.uti poftaliosclegantermonftravit 
Wefenb./* paratil. Digefior. de ufur.n.7. cum frqcf. 

Dcprajudiciisfic Autoriratcintcrprctum, quod aflerebatur, 
paruftringit,non n exemplisfed lcgibus(qualcropronoftra fcntc- 
tiahabcmas e vi dcnrcm ) judicari oporter; deinde prxjudiciis prae- 
jadicia & Autoritatibus Autoritatcs oppofuimus > quibus cum Le. 

gisla- 
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fcfUatdris Autcritas accedat , & lcx affiftat . i _ 
^racjadicia, ficdiflcnticntcs intcrpretum quoruaddkrAatorirates 
*reccdant ncccffe cft $ quanquam quod atrinct autoritat era Mac- 
Vhaci Colcr. nonloqunurisde jurecommuniquid coobtincat.fcd 
Tcfcrt & cxponit, quid ab Ektfore Saxonico ca dc re rcfcf t ca fpccia- 
hter fit tonlhtutum. *Vi. 

Atqucifamanct,creditereshypothccarios,pro utpraeferun- 
turinforrcjra &inufurispracfercndos|cffc chirographariis, aliifqj 
hypot hecari i s j uniorcm hypothccam habcatibus. 



• .. •• ' ' 

DECISIO SEPTIMA. 

Num tutoribus licita fit bonorumpupiHarium alienatio ,fiprinceff 
diemationi confentiat eam%fieripermrttat ? 

R - " v'- 
Es pupillarcs finedecrcto magiftratus.&caufscognitioncaii- 
cnari non dcberc, alicnationcm factam inutilcra cflCitutoruna 
con r ra ctus a pupullis rc t ra cl a n rcs alicnatas «mptoribus avocari ac 
v indicari pofle, peculiari Scnat uicon fu 1 to confti t ut um , ac pro vi- 
fum videraus tot .titJereb.eorquifab tut. velcur.funtfivt decr, 

nonalten. * Vi \ 

Atque cmpturus ardes pupillarcs , a principe, fub quo pupilli 
domiciliam habucrun t.bonaq ; ipforum fita fucrunt rcferiptum & 
Iketiam alicnandi impetravu Quxfirum vcro fuitatutotib. Num 
pttncipc in alienarionem confenricntc, licirafitalicnatiojpfiqac 
hocmodofecuriconftituantut, nc poftfinitamtutclamapapilUa 
(uis dcflipcr convcoiripoflint. 

; ^^^rcrcrum pupillarmm alicnationcm,principeiiiii- 
Stc.caroquepermirrcntc, ornni dubio carcrc vidc 
ttir,pertextfc£i.^ 

Itnpcratorrcquircndumcft, Anadito principcSatumiaaayic «U; • • «. 
riflimu5fDcciaHtcr;usvcndiuonisaxccRcriti- * : 
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t5 D B C I S I O 

Referri&recenfcriili i cafus.quibusadalicnationcmreruin 
pupillariurodccrctononcft opus.cx Rubrica &infcriptionctituli 
coDftaUntcriIl»srcfcrtur&is/iilupcrioriprincipc)usvcditionis 
ficimpctraturo,&pn;icepsahenationi conlentiar. Addirur rario, 
quia, ut habcnt verba textus,-d inftar prxfidialis decrcti conccfTio 

principalisacccdit. - A k , 

Undcy?c«^wquoincafupropofitoalienauo licira videba- 

tur, argarocnturo rcfultat , Q^ndocnim autoritas magiftraius in- 
tervcnit&dccrctumintcrpo;i«?uruthccaralicnarc,alKnatiolici- 

tacxiftit,necapupiHisrctr 3 airi r otcft, Lf.UiJtnkm ^mfubtut 
velcurs/unt J.tltsCd, f**&. rnirjr. A 'qui conccflio pnncipalis cft 
inftardccrcti^/ ^C.^Wo^f^^^ - 

Ergoalicnatiofaaa.manct.th n .i,nrcremaanpotcrir ; cum 
cniroperpariaccnrcantur&aqu ; ir cHU^dccrctumroag.ftratus 
infcnorisfolcnnitcrenunciaium.^rctcnptumprincipis.uriqiief 
rferaopcrabiturfpecialisperminTioprincip.s quodoperarurdecre- 
t«m magiftratus , nec magiftrarus infcrions dccrctum m.njorcm 
vicn habcbir,ipfoprincipisindnlto«, fiquidcrro quoddiciturc<pra;- 
dkaturdcpariidcmctiamdccoropar»dic C ndum&pr<fdicanduni 

vcnit,per vulgataro Logicorum theoricam. 

Acccdit/^/wad orationcm 0. Scveri quam alienattoncs re- 
mro pupillarium prohibentur , inrerpuratio rclata inl.2«rcafi». 
mHtltli jrfi»<ttrc!>.eor u bi fiin cmptionc przd.iconvcnent,ut rei 
cmptivcnditoripignorifitobl!gita,donccprcciumapupil!ofol. 
vatur,convcntioillainvalidapronunciarur f nccpignonsconftittt. 
tiotenet, quiaoppignoratio, fpecies eft alienat.oMs, pcrtrad.a 
Vult z W./^.Covarr.^ rt(ol.c.i6.n ^atqueoranoneD Scveri 
alicQationcsreruropupiUariumfincdecretoficriprohibcntur/./^ 

r^m.Ergonccpignonsconftttutio in rebus pup.llaribusfinc dc 
creto procedct * Si tamen prmcipal: rcfcripro pi-nus confirmctur, 
confirroario illa loco decrcti habebitur, & pignons conftitutio va- 
lebit,ut annotat & fupplcc PauU Ude rcb.cer 

Facit auartb f q\iod qu* alias j urc funt in valida accedcntc con- 
" firmatio- 
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musin citad.l.i.dereb.eor.ilmd occurnt in 1. 38. deadopt. ubi ado- 
ijurc&roinusfolcnniterfaaa,aprincipcconfirmararaiet 
tc&volcnteitafupenoritateacmajcftatcpnncipi 

Denique pro facicnda alicnatione,non parum ftringit.quod av 
dcsdcquaruradiAradioncquzriturpupillisiintinutilcSj&alicna- 
ciolongeutilior/fiquidem diftraclis ardibus, & pecunia in ufuras c 
locara triplo plus lucri indc pupillisacccdcret, quam ex rcrenuo- 
nevclclocationc sediuro ,quippc cum ardcs tantamcrccdcclocari 
ncqucan t,i n fu pcr an nuam rcfc&ioncm dcfidercn t ur,u t ita inftittt- 
ta com p uta t i onc rcfc&ionum quotannis facicndar um , & m crccdis 
accept e\ parum dc m e rce<4c,fum ptibus dctra&is.fit fuperfuturura. 
Accedit qaod aedes inccndio ac flaramis fmt cxpofitar , cujufmodi a 
pcriculum mctucndura noncft, fi pccunia cx diftra&ione sdium 
confc&a in cmptorcra ptxdiorum vcrtatur, aut fub ufurif clocc- 
tur,6deiuuoribushypothccifvcadcbitorcacccptis, 

Uridccum tutoribusincumbat,ccunicus,curdcntur,fit fi. 
nisut coraroodum pupillorum promoveatur, & reditus ipforura 
augeantur,xdiuradequibusquxriturdi(lraaioipfisomninocon- 
cedendavidetur,proutc^aliasfinedecreto,propriaqueautoritatc 
rcs fupervacuas ac tcmpore perituras dift raherc pcrmmunrur/.*. 
C. ^uando decrct.non cJf opm Uutcr 6. § fitutor.de adm. tutl.fancimm 2g. 
§ fiv.C.eod.ratio ett,q uia c u m i n fincm dccreti interpo fi tio d cfidcra- 
tur,ncquid damni cx diftracTione tutoribus libera rehch pupillis 
acccdar, fcd priusinquiratur, Num utilis fit futura rcrum pupilla- 
rium alicnatio. Atqui finis ejufmodi, & pra:fcns pupillorum utili- 
tasin diflra&ionc «dium cvidenter confpici tur 5 fupcrvacuum igi- 
tur forctdccreri intcrpofitione requircre , quippe quandedcfinc 
conftat,dcmcdiisnondebcrausclTcfolliciti,&quandofinishabc- 
tur ccfla n t d cft in a t a ad fincm a rgura cn to e xc m p 1 1 p ro p o fi 1 1 in § fod 
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licli fpecicubi nullum quodexolvi debuifletdcbitura fubfuir, no 
fufri:crc, ncc turoribns xdcs pupillares diftrahere licerc refpon- 
furo memmi: Etli n.quando autonras roagiltratus inrervcnit,& dc- 
cretu in ter ponit ur, ut iiceat alicnarc , aliena t 10 licita exiftit, <5c a t u- 
torib.fine ipforumpericulo rcspupillarcs validcalienari porcrunt, 
;uxta l.i Lrt de reb.eor quifub tut. vel cur.funt. 1.6.1. ig. C.depr/ed.minorXA 
tamcn non dcquovis permilui, & abfoluro magiftratusindulto,ac- 
cipicndum, fedha&cnus obtinct, fifubfirzsalicnum, & ipfius rei 
ncccfliras alicnationem (uadeat j Ntcenim prztori liberum arbi- 
tnu n datum cft diftrahcndi rcs pupillarcs.feditadcmum, (i zs a- 
lienum imroinear, inquir, Lllpian.ra /./././ 4 dereb.e or.cuiconc.co- 
ihtutio Impp.Dioclct.& Maxira /» L12.Cid.de prdtd. minor. ubiapcr- 
tis & vcrbis taxativis reicriplerunt,ob ars alienum tantum,cau(a co- 
gnita, przfidialidecrerominorum bona diftrahi pofle. Prour igitur 
dccrctum magiftratus nullius cft momcnri , ti abfquecaufsecogni» 
tiont , &quando nonurgetzs alienum, prztorrespupillarcsalie- 
nati perroifir$itanecnuduro priiKipisindultumalienationcm lici- 
ram faciet, nullopupillorum dcbiro urgente; ncc caulz cognitio- 
neprxccdente,ptoutin cafu prxfenris ad nudam futuri emproris 
fupplicationcm & illi inferta nartata vendcndi licentia data fuir, 
rnoJoab Iropp./« l.e.C.depr&d.mtn. planeimprobato^vendmopef- 
lcflionis minoruminquiunt Impp.dift.Ld. perprocuratorerodela- 
toad prxrorcro vel przfldem provinciz libello, ficri non poruir,cu 
earcscdnfici,rcc"tealirer non pbflir,mfiapud Acla caufls piobatis, 
qu* venduionis neccflitatctnintcrant dccrctum lolenniter mtcr- 
ponatur. 

Nec huicno?.rz aflertiontcontrariatur Aurelianilmperato- 
ris refcriprum,citvtum cx L2 C.tfuand0decret.n0n eHopm. Etfienim 
principis autonras defe&um dccrcti fupplet, & perinde fit,uve dc- 
crctfiintcrponatur,aprztorc vcl przfide five abipfo principcfpc- 
cialiterjus venditionis impetretur,indetamen nonclncitur omni 
&quovis cafu alicnationcm rcrum pupillarium pnncipis mdulto 
<confirroari,&irupctratojure vcndcndiquaravis alicnatorum pcr- 

miflam 
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m i Ifaro cen fcri ,fc d accipi <5c c x a ud i ri debebi 1 1 trtB t e tr per arocn t o 9 
dc caiunccciTiratis , ckquando pupillorumconditio vcndmcmai 
dcfidcrat, nec fiociJla iiiis alias confuii poflct. ld quod haud obfcu- 
reinnuitur vcrbisfinalibus oppofit* /.i.ubidum addirur,quod ad in> 
Itar ptaelidtalis decreti coneeflio principalis accedat, coipfofutis 
fignificatur,nop]usconccdi vciconrirmariprincipisindulto^quam 
aiiasdecrctoprztoris velpiarfidis conccilum vcl conflrmatura f«- 
irTe^atquicxttacaufum neccflitatis dectetum interponinon pofc 
fc,&inrerpofitumnihilopcrari conftat exij.g fi*sdtenum t derebm 
mirttr.tf i.ii C.deprdd.mun. Undc fcpatct folut \ofccundt in contra- 
riuraoppo£riargumenti;Rcfpondendumquipt<pennverfioncm 
argumentiaddodijdccTctua magiftratu eo dcmumcafuinrcrponi 
poteft,& interpofiiuhci.ara rerum pupiHarium alienatione faeir, 
quandoneccflirasvedcndi fubeft &cris aiieniditToiutio vcnditio- 
ncm urget r § fi *s dienum % dcreb eor.&di.n.Cdtprdd.min. Arqul ' 
conccflloprincipalis cft inftar dccreti d, l.z.C.quand.decrcto non cflo* 
fm. Ergoquantumcftin dccrero, tanrundcra eriam inconccCTio- 
ne principis inerit jCum cniro paria ccnfcantur & xquiparcnturdo 
cretum magiftratus infcrioris (blennirtr enunciatum, cVrefcriptfi 
pnncipis, utiq^ quicqutdde dccrcto dicitur vel negatur,ideettana 
deindulro principisdkedum vel negandum vcnit.argumentoeo- 
rumq.iar cnca jnduclionc rccundi ob/e&i cxlogicisallata fuerunt. 

Non minoris cit imporrantir tertium procontrariaopinione 
aliarutnargumentuawfiquidem quodw/.a irre^.ror.pignoriscon. 
AitutioaliasinutihscV invalida, ptincipali refcripto confirmatur, 
fcparatam plane a noftro cafn rationem habet. Rcs roioorum ne 
obligari, quidem (ine decreto poflfe patet ex IfipupiSorum 7. §.fin. de 
ttb.tor.qmfitb tut. at q uarrebatur , fi in erapcione praedii convenerir* 
ut rcseropta vcnditon pignon fir obligata, doncc prcau a pupillo 
fol vatur.An ndeo cafu pignoris coftit uti#&covcntio privata vale- 
at ^quod negatur,fi tirac principaU refcripto pignus cotirroaror.co. 
irmatio lUa loco dccrc u ha^cbi t ur id quodjin validum fui t> vali- * 
••-»Uv v, M % '-^%fXp dum X. 
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»1 DECISIO 

dum rcddit ratio eft,quia ia cafu propofito pignus cum ipfo domi- 

aio quodammodo quxfituro fuir, & ab ioinoobligatio inha fit , uc 

itafaciliuscontlrmariponlt,hu>afmodipignorisrclcmtio f quani 

fi dcplenaria rerum pupillarium alicnationc agatur. 

Necetiam peromniacVinomnibusobtinct,quod^fr**dcvi 
& cfficacia confirmarionum principalium affcrcbatur : fiquidem 
quod quae ahas jure funt invalida accedcnte confirroarione & re- 
fcripro principis valida fiunt,idobtincr,ficonfirmarioillafincpre/ 
^udicio&daronofieri poftir,proutcontingit \ncz(ud.l.i.dereb.eor. 
e? 1.18. deadopticrtib. At cum i n ccrfit pupillorum bona vi ta non al ie- 
nari, fcd ipfis farta te&a confervari utiquccxtracafum neccflitatis 
alicnari nonpoflunr,nccaiicnatioinutilitcr fa&aautoritatc & rc- 
fcriptoprincipisconfirmari. 

Dcniqueparum ftringit nec alicnationcm rcrum pupillarium 
!icitamfacit,quodxdiurodequarumdiftra&ionequa?ritur, rercn- 
tio pupillis vidcatur efle inutiJis- ipfa vcro alicuatio Jongeutiiior, 
cum diftra&is zdibus , & proemia in ufuras ciocata triplo plus lu~ 
cri indc pupilhsaccedercr,quam exretcatione vcldocatione a:di- 
um.quippequod zdes tanta mcrcede clocarincquean tjnfupcr an- 
nuaro rcfcaionem dcfidcrent, quin 5c incendto ac flammis fin t cx- 
poGtar j ftquidcm nc tum quidcm a lienat ionem rcruro pupilJarium 
valere, fi resalicnata roinori fit inu tilis, vcldamnofa,aur plus jufto 
pfCCiovcnditaapertecoaftatfKJ^ 

fin.decret noaalienand. ubi cum qusrcrctur fi fundns fit fterilis, vel 
faxofus, vet peftiiens , An alienarccum totor po(fit,ab Impcratori- 
busSeverocc Antoninoid denegaturofuit/quodallegaftis.habent 
vcrba rcCcr ipti,infru£tuofum eflefundum , qucm vcndcrc vultis, 
mo vcrc nos non poreft>cum utiqucpro fr u£t u u m roodo , prccium 
invcnturus fi t. £t in fpccie, nc domumquidem pupillarcro finc de- 
c rcr o & cxt ra cafuro ncccffitatis alicnari pofle, aperr is vcrbis confti- 
tutum h9bcm\i$inl.i2.f.*ecdoBMmjC.de*dmintftrjt.tut$r.ub\ Con- 
fianun us loupcrator , nccdomnm ,ioquic,ycnsiccc liccbit, inqn* 

dcfc- 



uiquize 



d by Goc 



OtTAVA, »t 
dtfecit pater,minorcrcvit,inqua majorum imagtnei, MK non vi* 

dc rc fixaj,aut rcvulfas vidcre/atis eft lugubrc. 

Quibusita dedu&is & rcfutatis contrariis , firma mancbit d c- 
cifio, Nudum principis indulturo, in propofitafa&i fpecie,ubi nuL 
lum, quod exolvi d e b u i ffe r , fubf ui t dcbitum,oon fufticerc, nec tii- 
xoribus xdcs pupillaccs diftraherc liccrc. 



DECISIO OCTAVA, 

An atlio injuriarum ctviiu ex lege Cornelia ctmpctcns ,an- 
nalts, an veroperpctuafit ? 

TN publicaplatea iajuriosc verberatus injuria fibi illataccnapc- 
c un iz fumroa ar ftiroaba t , ca m q ; fibt lcnrcn tia j ud ici s adj ud icari 
pctebat. Reus cdvcntus non hegabat facl ura ,a r ante bienoium illa 
fa cla fmffc aflcrcbat , adcoq; przfcc iptionis pratfidio fc vallatum & 
temporisexceptionc munitumcontendcbat»abfoiutioncmab in* 
flu u t a a&ione petcns. 

Actorreplicando Iapfum biennii fatebatur, at vcrooppcfiram 
cxccpcioncm jurenuiia fundari,ncc inrariarum aclionem,expulla- 
tioneflcvcrbcrationccoropcrcntcro.annofiniriadeoquea&ionem 
itvcntam & ipfiufroet Rci confs ffjone probatara oppciita excepti- 
oncnonfuuk chiara. Quxfitum quid raris ? 

Er fancannalero ellcadtionem injuriarum, quxcxpra?roris c- 
diclo d t fcenditad unumomnes conccdunt intcrprcccs pcr / finon 
convicn f C.detntur 1 17. § 6 eoa*. 

Quoii fi vcronouprxtoriaaclionc, dcinjuriaagatur.fed cx 1. 
Corncba,coquod fepullarum quis vcrberarumve, vcldcrourn iu. 
am viintrouamcflcdicat.Nuro&ilIainjuriarumaclio annalis fir, 
ica ut il inmriarus poit laplura annum aclionemintiituat, pratfcrt. 
prionisexccpnolocur^ habeat roagna Doclorum contcntioneco- 
tiovcnitur. AnnAlem cflc, ncc rainuscam quac cx l.Cornehadc- 

M j iccndir, 



9 i DECISIO 

dum rcddit ratio cft,quia in cafu propofito pignus cum ipfo dooaU 
nio quodammcdo quzfitum fuir, &abinitU>obIigatioinhafit , ut 
ita fftcillus confirmari poftjt.hujufroodi pignoris rcicrvatio , quana 
fi deplcn aria rcruro pupillarium aiicnationc agatur. 

Ncc ctiam pcr orania 6r in oroni bu« obtinct,quod quar th dc vi 
& cfficacia confirroationum principaliuro affcrcbatur : ilquidcm 
quod qux alias jurc funt invalida acecdcnte confirmationc & rc- 
fctiptoprincipisvalida fiunt,idobtiner,ficonfirroatioiilafincpre> 
>udicio & darono ficri pofiir, pro ut contingit in ca i u d. Li.dertb.for. 

l.fg. deadopticr,ib. A t cum intcrfit pupiliorum bona v i ta non alie- 
nari, fcdipfis farta tctta confcrvan utiqueextracafum ncccuitatis 
aiicnari nonpoiTunt, nec alicnatio inutiiitcr fa&aautoritate & rc- 
lcripto principisconfirroari. 

Dcniqucparum ftringitnccalicnationcm rerum pupillarlum 
licitam facir,quoda:diurodcquarurodiftraclioncquaritur , rcrcn. 
tio pupiliis vidcatur cftc inutilis ipfa vcro alienatio JongeutiJior, 
cum d i Qradis ardi b u s , & prccmia in ufuras elocata triplo plus 1 u- 
criindcpupillisacccdcrct.quaracxrctcntionc vclelocationc zdi- 
um,quippcquoda:dcstantamcrccdccIocarincqucant,infupcran- 
nuam refeaionem dcfidcrcnr, quin &inccndio ac flammis fintex- 
po fi t x j ftquidcro ne rum quidcro alicnat ionera reruro pupiiJariurn 
valere t fircsaiicnataroinori fit inutilis, vcldaronofa.aur plus/ufto 
prcc i o vc nd i ta a pcr t e con ftat exLii.de reb.eer. quifub tute.vetcmr.funt 
fin.de cret noumltenand. ubi cum quacreretur fi fund us fir fterilis , vcl 
faxolus, vel peftilcns v Analicnarccum totor poftit ,ab Impcra tori- 
bus Scvcro & Antoninoid dcncga t um fuit; quod al Iegaft is, ha b cn t 
vcrba rclcripti, infruauofum cflefunduro , qucm vcndcre vultis, 
mo vere nos non porcft, cum utiquc,pro fru&uum roodo, prccium 
inventurusfit. Etin fpccie, ncdomumquidem pupillarem finc de- 
crero & cxt ra cafuro ncccffi ta tis alicnari poiTe, apertis verbis conm> 
tUturo hzbcmusinl.22.f.necdom*m>Cdea-dmr*:/tr>ft.tueor.uh \ Cott- . 
AuuiQUS Impcrator, occdomom,inquk,vcttdcrc liccbir,raqn* 

dcffc- 
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OCTA n 
dafecit pater,minorcrcvit,inqua majorum imagines, iHtnon vi-» 
dcre fixas,aut rcvulfas vidcrc.fatis cft lugubre. 

Quibus ita dcdu&is & rcfutatis contrariis , fir ma man ebi t de- 
cifio, Nuduro principis indultum, in propoGtafa&i fpecie,obi nul- 
lum, quod exolvi debuiffct,fubfuit dcbitum,non fufficcrc, nec tu- 
toribusaedespupiliaresdiftrahereliccre. 



DECISIO OCTAVA. 

An atlio injuriarum civilu exlcgeCorneltacompctens 
nalu, an veroperpetuafic ? 

TN publicaplatca i»jurio5e vcrbcrarus injuria fibi illatacerfd pc- 
c u niz fumroa arftiroabat ,camq; fibi tentcntii judicis adjudicari 
petebat. Rcuscoventusnon rtcgabatfac^tum,atantcbicnniumilla 
faclafuiffc affcrcbar, adcoq* prarfctiptionis prafidiofc vallaturo & 
reroporitexccprionc munitum contcndebat,abfolutioncmab in- 
fiituta a&ionc petens. 

A ctor rcplica ndo lapfum biennii fatebatur, at vetboppoilram 
cxccptionem jurenulla fundari,ncc injuriarum aclicnem.expulla- 
rione&verbcrationecoropetentem.annofiniriadeoquea&ioncm 
irvcniam &ipfiufmct Rci conf, ffione probarara oppofitaexcepti- 
onc non fuiflc clifaro. Qurfirum quidjuns ? - 

£r faneannalem cffc aclionem in juriarum, quzex praeroris c- 
dictodtfccnditad unumorones conccdunt interprctcs pcr / finon 
convtcti r C.dciniur 1 17. § 6 eod. 

Quoii fi vcronouprxtoriaaclionc, deinjuriaagatur.fed cx 1. 
Cornclu,( oquod rcpullaruro quis vcrbcratumvc, vcldcrouro lu. 
ara viinuouamcffc dicar, Num & illa injuriarumaclio annahs fir, 
ira utfiinmnafuir poft lapfurn annuroaclioneroiniiituat.przkri. 
priomscxc p f o iocuu> habeat roagnaDoclorumconrcntioneco- 
trovcrtiiur. Annalcni cffc, ncc minus eam quas ex 1. Corneha oc- 

M j lcciiuir, 
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lcendit, quam quxex cditloprstonsornimhtbct anno circum- 

fcribi, aotavit gloflf ad d.l Jinon convic ii j. C.de urimr. $ ad § fed lex, 
l»fiu.eod.G\oQztn fcquun tur Azo ad Rubr.codic.de imjur.num.r7 GQ' 
roez i.rt[Qlue.6.n.iyO\dcndo\t}.cl*ff7.*ft.iQ.tg\nerM8M*.dtm(ucap.& 
fr* (crtpe.ttt.de aHton.intracertatcmp exercend.n.i» l*ctr a Piaxa. t*E- 
pit.deliH.CMp ^.n.4)Sct\\xxttxonf.i z.n.s hoCs.inpraclMt.de tnimr.num. 
2} "Wurrnblcr. tn prat} .obfervationtb. tit.47 .dt injur.objervot / . & alii 
plurcs.quosmagno nomero rcfcrunt cYfcquuntur Autorcsconfi- 
li, quod cxtat intcr Altot fj i na nmm 4 \. & duobus Gamcrat Im periaiif 
adlcffonbus adfcribitur. Sccuti fucrunr candcm icatcnmm la- 
golftadicnics flc Altorfini J jrcconlulii ,approbando & lubicribea- 
doconliliuro modorelatuw. bAovctUtprimopctl /ihoncc »» Vtt ft f . Vs. 
detnjur. Siin rixam {habentverb* textus ) incofulroc-dore prolapfut 
hamicidii conviciumobjcciftijCVcxeodieannusraccult, cum tifr 
iuritruma&ioannuoremporc prjrkripu fir ,ob it.j.iria?adiniflum 
convcnirinon potcs. Qjfffuuro, Anqui hoinicidiiconvicium ali- 
cniobjecerat, poftanncm convcntus lccundum pctita Actonv c6- 
dcronaripoau.Rc/cribuntlrnpp. Diocletian. & M .x.ro.ob mjuriae 
admiiTumconveniri non poflc V.&orinum co. ulentcm; aduita 
r.vionc.quiairacnim Autorcsfupta relati tcxtuminducunt)inju- 
riarumaftioannuotcmporcpra;fcribifolcat,&;vefbpoftanRuma' 
£io inhypothcfi ibipropofita piimumintcnrari voluit. Undein- 
ferunt, quodcumgeneraliter&abfolutcdicaturinjuriaruroa&io- 
nenaannuotcmporcpx*fcribi,nccdiftinguaturfitncvcrbalis, An 
rcalisinjuri», necnosdiftingucrcdcbaamus imxtavutgJ.de preciojf. 
depmbUcimn,acl. t.de legat prtftand. 

A-r SccuB<io ur gent, quod nonpoffit darilcx, qux contrarium 
ai/ponatj ideoqicumconftcr injunarum aclionem annuorempo- 
rchnin,nccuihbicxccptainvcniaturinjuriaru aaiocxl.Corn.de. 
tarn ns . ,UCIQ < uc ft*«d jmcflcregulc.ncccxceptioncmnonproba- 
am admi tti dcbcrc. qui cnim dicit,ca(um aliqucro a rcguia cttc cx 
cprurn.hanc fnam cxceptionernfpecialialiqua juris conftitntio- 
probct ncccffc cft, l.c M probat.tf prtfumpt. 

^•/^urgcnt,qa 0 <iaoa poffitdacidivcifitatisratio,curinju. 
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riarum adlo^convicio vcrborura ottaannofiniaeursEa vcroqu* 
expulfatione, verbcratione,violcnraveintroitiQnein domumori- 
tucpcrpetuacffcdcbear. 

Quartum fcntentise illius fundamctum dcfumunt ab identitate 
ratioaiSiNamqu*ratiofuafit,utvcfb«li^injori^aaiorcftriflgatut. 
nccpoftannumagerchceatj Eandem etiamtnaelioncinjuiiaruiii 
rcaUuroobti ncre 5 utramquead vindi&aro,& pcona! pcrfecutioncm 
dari/.&.£ ^/^^fo^r.Wr7.7.5.i.^iwW.utramqucinfamarc/./^c 
bis qw notant. tufsm idcoque ccu odiofam reftringendam t*f .odi*,de 
rtgjur .in 6 .1 fien.de pctn.l 11. §.udtinjt»t.l.trr.§ 7 ffdeteg \ut. 

^*f*'*on>ncslcgcSjOroniaquojura exutiiitateReipubl.dijrj- 
dicati &aeftimaridebcre. Atquifc»rcnti4raillatam,quaRcalium 
injuriaruroa&to intra mctas anni coercctur,proprius accedere uti- 
litati Reipubl.quam fi dicamus a&ioncm cx l. Cornelia perpcruam 
clTc» nunquam n rranquilhtas fclicitcrconftare potcft,cum judicia 
fearcnt in junaru litibus: quo argumcnto ufus luit Oldcndorp.^ffl. 
cltff. 7. stl.ro. . - 

Sexto [ndubiisbenignterem & humaniorcm fententiam pra- 
fcrendam clFc lurrs eft indiibii*tiJ.i0.JFfi*Jttel>.dul>. Us&. l.itf.Up** 
detegjm Q^r § teflamen/um.q ^«./.Atquiinterpretationcmillam 
mpoftannuronondcturobpulfationrm^vclvcrbcrationcmaaio 
longe eflc at }uiorcm,humaniorera cVcon (cientic. tutiorcm,quippe 
curo proptus acccdat ad roanfiictudinero, quara charitas anobi* 
cxigtt,vidclicctutadrcmittcndaropotiusquamad pcrfcqucndam 
injuriam fimus propcnfiores-. 

Cui/^iWacccditRciravor ; fiquidem indubioproniores 
aonefledcbcreadliberandum, quaroad obliganduro jura jubcnt, 
&efttcxt.i»/ slrrisnu* 47 de obltg. a&ion. maximc modiofii, Wc- 
icnb.cortfip.n 22 qur facir,quoc quandodubitaturde vcriorc&cd> 
muniorcoptnione,pronunci<)ndumfirproRco,utihabctcommu a 
nispra&icorurothcorica&late perfcquitur Corat. ihtrail.de ctm. 
muwh. DcBut.opi*i:Ohib ltb 2 tit.p num,i63. 

Ov/^i^fiusaclotisnc^ligetiawgctuLCumn.proptcrDCghgS- 

t.-m 
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tiam non agentium pracfcriptionum jura fint inrrodu£ra,ac aliaa 
quoquein caufis non odiofis neg!tgenria prarfcnbcndi caufafun- - 
damcnrumque cfic foleat /. ultim. i» fin, Cod deannaliexcept. & vero 
incafapra:(cnti,ip[einjuriarus parTusfit biennium finelitiscontc- 
(tatioae cla bi, urique deprxfcriptionedubirarinondebere,roaxi- 
racquodconfulto.&in fraudcm Rciconventiidaba&ore factum 
vidcatur , quoinrerim Reodefenfiones intcrciderenr, & tcftcs qui - 
bus fit ufurus roort e fopircn tur quippe in dolo eflc przfumitur, qui 
cum poflit agcrc, (pro u t prxfenri a ftori nullo nd diea&ionem m o - 
verelicuiflct) nonegit, feddiftuiit agere dum adverfanopereanr, 
probationes Matth. de A ffl i Ct. decifiyn. i z . Mol i n de ufur.*»<e(l. i6.n. 
187 infin. iamauteminiquum ciTet,actori quidcm dolurafuum pro- 
deffe, Reo veco nocecc,contca l.nandebet 74. I.fadum rrr. dereg. iur. 
l : i.inpr'mcff.de4Uenat.judic.mutand.cauffacl.l.t.qu9dviau$cUm. quo 
perriner,quod alias etiam injuriarum a£ho no admittitur, ubic un- 
quecontca xquumquis vcnit Inenfolum u g.r.deiniur. 

Nono urgent autorirarero communium opinionum comroo. 
niseftopinio, acaioncm injuriacum realiumcxi.Corncliadcfccn- 
dentero, nonroinusanno finiri,quam qus cxcdidoprzroris oci- 
tuc, pro ut illam communero dicunt Laurentius Kirchov.c f*/w. r. 
commun.opin. My n fi n %.obfe rvtt , ? F r .1 ncifc MarcUS m decifionib. ParU* 
menti Delpbinatm part.z.quafi.igi ««-».6 Olde ndorp clafi7.4clion.19, 
Petr.a Plac in Epttom.delecl.rap. 6. n. 41. A t q; i n vcnta opinionecont- 
rouni, judici non amplius(ne quidem,fi cafus alioquin valdc fi t du- 
bius) licer efie in incerto , cum habeat q uid in j udicando fcquatur, 
inquiunt&argumentantur t\y\xoxt%dicliconfil.Altorpni 4\ allegan- 
tesadid Corat. intraclat.de commumbus opinionib.lib 9 z.tUulj.nu.iS. 
tmmfiqq. 

*Denique proafferendaannalipratfcriptione Autoresfupra ce- 
lati prejudiciis divccforum Collegiocum, Facultaruro, Confiftori- 
orum ,Rotarura,curiarumquc fcntcntiU & przjudiciis pugnant. 
Itaenim fervari cc pronunciari inoronibus Saxoniztribunalibus, 
tcftis cft Hicronym Schurf.cr*/i^i.c#^a#a.#./.& poft ipfuro Mat r. 

Wcfen- 
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fc nbec. in paratitl. Digeflor.de injur.& fsmofMeff.fi. r/. In ea n d em 
fententiam,fc vidiflc judicari teftatur Joh.Baptifta Plot.covfil if.vo* 
lum.un.i9. Eandcm fcntcntiaoi apud feufu fervari teftatur Hartm, 
Hartman. lib.i .obfervat frafltcar.tU.47 -deiniur.obfervat \ 1. ubi rcfcrt, 
univerfiratem Hcidclbcrgcnfem confultama Cancellario Florcn- 
tino de Wommingcn rcfpon<tiflc, Aaionem injuriarum cx 1. Cor- 
nclia deOxndcntcm, annalem clTe, no n pcrpe tua m . Eo d c m m o d o, 
rc fponderu nt Autorcs confilii.quod cxtatinter refponfa Altorfina 
n ura.45, fubfcriptum a Jurcconfultis Altorfinis & approbatum a 
colicgio Jurecemfulcorum Acadcmrz Ingolftadienfis. Ncc ob cau- 
fam aliquam fpccialem ilc judicatura fuilTc, fcd quod ita juftum pi. 
umque c redcrcnt, & cam proacquiorc mcliorcvc fcn tentiam habc- 
icnt; adcomerito fequcndam tot prejudiciis comprobatur.&cora- 
muni Dd. calcuio rcceptam fcntcntiam , At his nonobftantibrs, 
contra Reum convcntum in propofita facli fpccic refponfura rac- 
mini. Necdefuntautoritatcs Jureconfultorum incandcm fcntcn- 
tiam rcfpondentium ; fiquidcm injuriaruro aclroncm cxl Corne- 
lia dcfccndentcm aonannalcm effc.fcd perpcruam, &ad triginta 
ufqucannoscomr*t€*c,imcralic»doccntClaT/^ 
iuria,n ? Vmnzcjnqu*ftionib.CTimiusltbJ& 
iKrc^.RoUnd.*.***^ 

fervstum.U^ } f.obfervstton.7. ubi rcfert abAd'VnbribusCarocra? 
lroperialis. indtwbuscaufisitajudicawrofuifi;. Soifdut* hujut 
fcntcntiz fundamentum in co pofitum putarous , quod aftio ioju* 
riarum exlcgeCorneliadefcendc«s(itciviiis,civiks vcro bec eft, 
qua» ex tegibus proficifcuntur attiones lint perperuae , nec mincri 
qua n triginra annoruro fpacioCTftinguatur, per rcgulara rraditam 
inprincip. Inftit.de perpetjfr tempor.acliontb. /.*./. 4.C.depr*fcript,}o. vel 
^o.annor. 

R efpondcrc conant ur, qui contrarium fcquuntnt fcn tet ia m, 
ad fundament um modo rclaturo quod regulz illi gcncrali , q uae d i 
cit Adioncs ex lcgc defccndentcs tfTe pcrpetuas derogetur/>rr // 

aw<Mra<«,C.4MiA*.tt^ 
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rum, & illa m, fine diftinclione, annuam pronuncict. At fi legem il- 
hm, qua tantopere niruntur diflcnticnr.es , rccle intucam ur, non 
deomniillam injuria, fcd de verbali tantum ,quam prxror vindi* 
CatJoqui dcprchcnderaus. Agirurenim ibideobje&o homicidii 
crimincdcaclioncindcintentata^qusutiqueprartoriaeft.ideoquc 
annua; Sanenonloquituribipra-rtor, fedprinceps,cujus refcripta, 
parsjuriscivilis potiflima habentur, pto ut contrarefponfioocm 
datam rcgerunt autorcs dicli confilii Altorfini , at inde non fequi- 
tut , quod proindein cafu d.l.f. dc civili injuriarum a&ioncagatur, 
cumquodprsetor cdixit, ab Impcratoribusadpro^ofitam ipfisfa* 
&i fpeciemaccommodetur, 

Nec vet ba cuminjuriarum aBio annuotemporepraftriptafit 9 ton» 
tincntrationemagcneredefumptam, proutaliitextumiilum in- 
ducunt, & rcfponfionem datam infringerc conatur , fiquidcm ver 
baiila,nonco,quoilliputantfcnfu , accipicnda funt,quafi dicant 
lmpp.injuriariuma£tioncmannnotemporcpra;fcribi } ideoq; cum 
cx c nminc , dc quo ibi agitur intraannuro non fit a&um,nullC .^m - 
pliusa&ionilocuroforcUedhasceftfcmcntia, quod cumpoftcon. 
vicium ob/c&um intcgcrannus cxcefTcrit,aclio,qua?alias injuriato 
compctittTet, pcrlapfumtantitemporisfit prarfcripra.ideoq; cura 
cfTe&urcpetinonpolTit,pro uthanclmperatorum mentera & ar- 
guraentationcm ipfa Iegis vcrba fatif aperte demonftrant cum non 
diczntaftionem iniurtarum in hypothtfi propofitam ctjjare t quiaaflhneg 
in\uriarumannuo tempore prafcribantur & intra annum aBum von fit.fcd 
cumin\uri*rumaBioannuotemporeprafiriptafitATi<\^ 
tnijjum c onvenm non potes. 

Atqj ira falvum & iromotum roanct fupcrioris noftri tcfponfi 
fundamentum,fimul&fatisfac^uro^riwtfcontrari3efcntentiaeargu* 
naento,quod delumcbatur^/ s-CM injur. 

Non mjjoriscftimportantia:/fr**^i dubirandi rariomecenim 
lillibi gcncraliter dc jftione injuriarum aflVritur,annuo i;hro tcm> 
porc finiri fcd ubi hoc d i cir ur de attionc injuriarum pie/oria id dici 
aairai ad vcrtemus. Contra vcroc&certa 6cgcocralis fic regula;civi* 
• - - lcs& 
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lcs &qu'<ccjt!cgifaut proficifcuntura£iioncs i c(repcrpetua$,trad!i5 
inprw.lnflitM perpet.ffr tcmpor.tBion. ncc ullibi cxccpta invcniatur 
injuriarumattioexlege Corncliadefcendens,utique ftandum crit 
r?gula?,necexccptionon probataadmitti debebit. 

NcCjUtfYr/v«p.utabatur, dccft divcrfitaris ratio^curinjuriarurn 
actio cx covicio vcrborum orta annofiniatur, ea ver6,qua?ex pulfa- 
t!oncoritur,pcrpcruacfl'cdebeat5Cucnimin|uriam verbalcmprae. 
tor vindicct , & vcro cxprauoriscdi&oomncsattionesp rztcriae 
poenalesanno, quia prauorum jurHdittio tantumannuafuit, tcr- 
m i n cn t U r , /. in honorariu if.de oiitgat>tf tflionib.princip Infiit.de perpct. 
^Lemporal ai?io».utiquc&illamciTcannalcm con r cquenscft: ut ta- 
ceam RealesinjuriaUongeeffeatrociorcs &intoL'rabiliores,ideo- 
quc roirum vidcri non dcbctc , longiora tcmpora illarum perfecu- 
tioni indulta fuifle. 

Undc & patcr>fitne,ut 9*^/0 opponebatur, eadem uttiufquc 
aftionis,prxtori£c<civiljs.ratio. Nccquicquam urget,quod odia 
fintreftringenda, non cnim c& intcrprctum , cxtra icgem fibi fu- 
mcre rcftringendi liccntiam : ut taceam quod ctfi inmriarum a- 
clio , refpectu injuriantis , & intuitu pcenx , quz ipil pctitut in- 
fligi , odiofa fit , actoris tamcn intuitu , ut ei ob acccptam in- 
juriam fatisfiat , & qualcm qualetn accipiat recompenfara favo- 
rabiliscxiflat. 

Quod quinto ab utilitate Rcipubik. & tranquillitatc fori dc- 
(iimebaturargumentum.nihilad conftitutionem jurisconfcrt, (i 
non acccda t legislatoris autoritas, per ea qua? fupra difc urfu fec u n- 
dofusc diflcruimus; nccminus cnam mtcrcft Reipubl. providcre, 
utdclinqucntcs puniantur, quam ut Privilegio tcmporis muman- 
tur,& dignis eximantur poenis l.ita vulaeratm ft.§ zJ.adl.Aqutl. l.is- 
in princ.ff.de injur. & famofltbcll. 

Eadem infirmitatc laborat fextum contrarix opinionis argu* 
mcntum ; laefis fanc id inculcarclicct, ut attcnra charitatc, quam 
ChriftianusChriftianodcbetadrcmittcnda potius.quamad pcrfc- 
qucndam injuriamfintpropcniioacs^atnolcntibusindcimpexari 
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non poteft; nee incafu dubio,ubi benignicr & humanior fententia 
pra:f?rcad^ven;t ; vcrramur;fcdinrcccrra,ccno5iinaubitato jurc 

dcfinita. 

Ad h rc Chriuianorum manfuetudo & chatitascoufquc ex- 
tc^o ^danoncft,utrci;uftocximantutfuppHcia $. necminosex* 
pcditReipubl. providere,ut dclinqucntespuniantur,quamutha- 
mamtatisbcncficiaincosconfcrantur,&privilegiotempon5mu. 
fliantur,argutti:ntoiccufationumcriminaiium,quarumpleryque 
nonniflvigintiaanoruracxccptionccjtcludunturi/^rr^^.C.^i/ 
LCorntl.de fitf*. 

Undc & fcptimum fefavore Rci defumptum argumenrurn 
fponr • corruir attcnris his , quxadargumentura proxtmcprxce- 
d ns rcfpondimus & quxcirca quarram dubitandi rationem lupc* 
riusootavimus facit, quod favorc & beneficiodignus ccnfcri nc- 
qucn,q'iitnalium malcncus,acinjurius cflc maluit. 

Similiter ne A&oris ncgltgcntia Rco abfol ur ionera pa r i r, p ro 
ur circa ctUi adubirandi rationcm confiderabatur. Etlicnim pro* 
pterncgligentiam non agentium przfcriptionumjura fintintro- 
d ufta , ut ramcn hoc vel illo tcmpore, ut Iongiori,vcl breviori fpa- 
cio,haec vclilIa.aclioprzfcribatut,cxIcgislatorisautoritate,cjufq;. 
detcrminationedcpcndct. 

Quod*<w de Autoritatecommudiamopinionumaftcrcba* 
tur,foliderefutaturexhisqu^fuptadecifioneprimadifputavimus 9 . 
ubifolidiuimeouendimuscommunesopinionos interpretumne- 
cciTariamautoriratem nonhaberc, ncc judiceroadftriftumcfleil- 
las i n iudicando fequi, ut taceam non d eciTc , qui contrariam opini- 
onc m j -j d i ce n t cffe c o m mu n i orcro, ut i facit Balb.M tratt.de pnefcrip. 
fart.4 partu quarU principal.au. i.f.4. 

idcm de praeiudiciis,proa(ferendaannali pr^fcriptionc uhimo 
tetatis judicandum ; noncnim cxcmplis fed jcgibus judicari opor- 
tct Et, fi prxjudiciis pugnandum forct, longenobilius cxtatapud 
My n fi ng. r. obftrv. ubi refcrt ab Adfcflbribus Camcra: Im pcrialii 
iAduabuscauiisita/udicacumfuilTciNccquaiconuaiiludCamcr* 
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ImpcrialM prxjudicium ab Autoribus diclicenfilir Al torfiai 43, /. 
quodjiquK , difputantur tantifunt roomenti,utaliaaliarumcuri- 
arum prxjudicia, illi prxfcrri dcbcant , uti cuivisinforovcrfantt 
conftar, & patcbit cx his qux de Autoritatx prxjudiciorura Camc- 
ralium alibi diccmus. 



DECISIO N O N A. 

Qminam cedat Thefiurut in domo vendita antetradu 
dititnem inventm ? 

TIt 1 us domum fuamCajomillc florcnls vcndidcrat,venditore 
adhucinhabitantc,renondumtradita,necprecionumerato,a 
quodaro vcnditoris faroulo olla nuromisplcnainforaroiueparie- 
tis cafu inventa fuir. Quxfitumcuicedat pccuniareperta ? 

Sibifoli pecuniamillam dcberi invcmorcontcndcbat j Nec 
quod Thcfauriinvcntiportioexconftituto,Lconisin/unica,C de 
Thefauns. doraino loci dcpuratur , adcalum prxfcntcm pertlnere 
adcoquc ncc cmptorcro ncc vendirorcm co jurcniti poflc, Nocm- 
ptorem, flquidcm quod Thcfaurus pro parte dominolocicedat» 
earo id fieriobcaufaro , quia verifimilircrp.rxfumittiraroajoribus 
cjusprovcnilT*;arquilocumThciatiriinvcnti|ampriroumcmpto- 
ri venditum fuiflc,necunquaroa roajoribusipfuispofl-iTuro,utita 
ceffaute jun> convtituti caufa in pcrfonaemproris,ipfum juscon- 
ftirucum merito cciTer;firoiIiterncc vcirditorc m jurcillo gauderc, 
turoquoddoroinioloci per vcndtione m feabdicarit , nccdoroinii 
fcd pignoris jurcjnvcnti thefauritcmporcdorouro tenucrit/./^.f. 
j.defurt.l jy§ $ de «clt0nib.empt.L2i.de haredtt.vtlacl vend.xum quod 
domus vcndira rcncs vcnditorismajorcs fucccflive non fuctit , fcd 
modoab h.i r>i:do abillisinhabitata- 

1 i ovyjc rumcmptorc tum ver.ditorcrcrootis.flbi foli pccu- 
niam in\cuurrr, invcntionis jurc dcbcri,pertext.iW.0*«f**w 
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§ .t.de acfAr.rer.iomin. ubi Pauluscjus efle,inqnir,qui invenir,quod 
altcriusnonfit; Siquidcro quod nulliuseft.naturalirationeocctt- 
panti ccdit pcr rcgularo Caii traditam inl. i ff.deacquir. rer. dom. dc« 
claratamcxcmplo fcrx bcftiz inalicnocapta;,&gem,m*in littorc 
maris invcntav.fera bcftia licct in aiicno (blocapta fit,capicnti cedic 
d.l$.§.t.derer.acq.rer.dom § fcra lnfttt.de rer.divif fimilitetlapilh & 
geromjc&cztera.queinlittoremansinvcniuntur.inrotumocca. 
panti conccduntur,/.* ff. dcrer.diviflt.§.t.de a:quirend.pc ffefj. quod 
cnim nulliuscft,naturalirationeoccupantic*dir d.l iff.de acquiyen. 
rcr.dom.tf d.§ fcrxjnftit.de rer.divtf. Arqui Thefauruoi rcbuscjuf- 
modiannumerari,acpro renuliiushaberi.tcftiseft^uuU/f/i/ §.t. 
de acquir.rer.dom.cui concord l nnic.C dt Thefaur. 

Urgcbatur&illudcxpactcinvcntoris , quodTbefaurus do- 
DUQlficfortunx/.^ deacquir.rer.dom &bcncfkiufxi Dci utiapp.cliat 
lmper.Leo indiB. l.untc. Cod. de 7 heftur. ut ita valde fit inhuroa- 
nuro,&invidum,hominiinvidcrc,qtiod Dcus ipfrprovifum vo- 
luit. Idcoquc Thcfaurum inventuro roerito rclinqucnduro illi, 
cui Peus illum conccflcrit, ac digitoquafi roonftrarit, & cujus 
tcmporc porius, quamalioilluminvenirivoluit. 

Ex partc venditoris,ncgabatur/>r/w0 pccuniam in vcntam pro 
Thcfauro, pro ut inl.untc.Cod.deThefaur. &quandodeacquircndo 
dominio agitur accipifolct habcndam,adcoqucjuradcinventio- 
neThefauri.&acquirendocjusdominioconftitutahucnonpcrtu 
nere. EtficnimThefaurus omnemalias quz infuturumrccondi- 
ta eft pecuniam fignificer, ncc minus ca q ax reccns abfcondita f ui t, 
itautdominusipfius jamdumcxtcfc&notus fit,quamquaeantiqui- 
ioscujufquc dominus ignoratur, thefauri appcUationeveniat ur 
przror noroinis notationcm (dicitur cnim quafi 9*»* >■ poG- 
tus in craftinum ) ptobaturcx l.item Labeo zi.ff famil.bercifcund.l. 
44 de acquiren. poffejj.l.ir.adcxhibend. fi tamen dcacquircndo rexum 
dominio,adeoqucdeacquifitioneTbefauri,fitquxftio,rcquiriad- 
huc aliu^ ,ncmpc utnemo fitqttiillumfu(Sdicat,& ut pro rcnui- 
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fivr, pro dcrcfidlo , habcatur ; Atqui talem pecunix invcntx qua- 
lirsftetn ab Adverfariis , vcl invenrore, velemptorc , doccnnon 
poffe, pro ur iliis in:umbat atreftante Sixtino confiliorum Mar- 
purge nfium Uur.pnmo cor,jil.ti.numcr. ij. poft Fabr. Socin. & ali«s 
ibiallcg3tos,quippccun3 prafumptio fit provenditorc (quodn.in 
re meainvcnuur iTiCum p!C(umitur)adeoquconus probandi inad- 
verfariura transfcrat,pro ut & ahas amrmanti probatio incumbit /. 
f.deprobatii6.Ceod. 

Immopccuniarolitigibfam.non eiTcThefaurum,facilemon- 
itrari pofic, utcunque alias a parrcneganteprobatio nondcfidere- 
turper jura vulgonota. Ut emm fit Thefaurusrcquiri , pecuniara 
antiquistcmporibusfuiiTedepofitam, & ultra hominum mcmori- 
am «atuilTc, necdominum habcrc l.nunquam ;i . / '. t.de acquirrn.rcr. 
domin. 

Atqui pecuniam litigiofam quodattinct ,cjus dcpofitioncm 
hominum memoriam non excedcrc, cum domus, inquafuit in- 
venta, ultra fexaginta vel fcptuaginta annos non (teterit , adeoquc 
necdominum ignorari, cum araajoribus fuisdomus illade novo 
fitextru&a , ac proindeabillispecuniaillucabfconditaptaefuma- 
tur quod enim in zdibus fit perinhabitantes fatTum cflc pracfu- 
tur argumento/. // ff.de pericul.ejr commod. reivendit.l.;. $ \i.de offic. 
prAfccf.vrgil.&.quxinxdibus tnis inveniuntur , tua efle judiccntur 
pcreaqaz allegat Spcculat intit.de furt.n, 14 //£.*. Sixtin. d.roitfil.i?. 
n.26 tumfeq. 

Nec cftkcrein pracfumptionibus iUa cffc pofita fiquidem pro- 
prerpraefumptionem, quis (3tisprobaflecenfeatur,dumabadvcr- 
farionondocetuTcontrarium,per/^Ar.w/.^f«*/r.C^*/ militar.pofjcfjl 
velnon , ubi g!off Alciat.de prsfumpt. Teg.j.prafumpt. */.*.*, Sixtin. 
d.conj \s.n i$ cumfcf. 

Ncc addominii probationcm apoditlicas requiridcmcnftra- 
tioncs,fed pofTc dvninia rcrummcrisetiam inditiis probari, pcr 
tcxtuu) in leg.inditij, Cod. deret vendicat, & tradita i Menowh. de 
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arbit.iud.qualt.lib.2.caf4Z. cumindubio& inccrtitudine probatio- 
num (cujulmodi ctiam cft dominii ^iob^t'\o\uxt.Mtnoch.d.loc.n i.) 
pcrconjc&urasiiquidiflima probatioinduratur/#r tex.tnl.lue* 7*. 
dc Ugat.prim. & tradita a S cx 1 1 n A.c o»f. u 

Quibus fi c fta n t i b us , & 1 n fa£ o pofi ri s , clara cY apcrta pro vcn- 
ditore cxtare t dccifio in 1 67 ffderei vendicat. ubi c ura quis a tutorc 
pupiliidomumracrcatus, ad cjusrefcdioRcm fabrura induxiiTct, 
ifquepccuniam invcnuTet, &quxrcrctur,adquem pcrtincat > rc- 
fponium fuit,Gnon thcfauri fuerunt , fcd pccuniafortidcpcrdita 
vcl pcr errorem ab eo ad quem pertinebat non abiata , cj us illara 
permancrc, cuj us antea fucrat. Concordat /.3/. § . i.dcacqmrser.do- 
mm. ubi Paulus li quis,inquit,aliquid,vcl tucri caufa, vcl met us,vcl 
cuftodix,condidcrit ub terra, non cft rhefcurus.cujusctiara fur- 
tum rlt. Illuftrchujusrei excmplum ex Jafonc rcfcrr Duarcn. adl.$. 
§.Neraiim t aeMcquirendpojJejf & in coramcnt.ad titu. Digcftorura de 
aequir.rer.domin. eap. +. mcrcator quidam quatuor miliia dnca toru, 
majorisfccuritatiscaufa.&quotutius per marctransfcrri poflent, 
pilxccra? incluferat,oomoituo,fiuus,hujii$ rciignams.ccraroilla 
infti tori, inftitor Aromatario vendidit, a quo cum iaibi in ventaef- 
fct pccunia, ac quxrcreturcujufnam fit,prioris mcrcatons filio 11» 
lam remtuendam efic decifum fuit, dcfumpta dccidcndi ratione 
exd.l.67.ff.dereivendicat.& d.l.ji.§.t de-acquir.rerJdomut. Confim llis 
cxtatdccifio,cafushaudabfimilis,&in tcrministcrminantibus , ut 
loquuntur conf.Marpurg. hb.i.tanf.upertot. ubiconfimilitcr, pro 
vcnditorcrcfponfum, & pecuniainvcnta ipfiadjudicata fuit, invC« 
torc cmptorequc remotis, & ad rcft i t u t ion cm condemnat i s . 

Pofito, pecuniam invemamantiquiffimistcmporibusfuifte - 
depofium, ita ut cj us memoria non extet,ncc dominium, qui icia- 
t ur , babeat 5 nihilo taroen minus fibi iliam dcbcri vcaditor cotcn- 
dcbat: fiquidem ( quod cft fecundum ex parte venditoris allatum 
argumentum) thcfaururo inventum, domino loci, vclintoturn 
▼crpro parre,proucipfc vclrcrtius quisinvonit.cedcre , juris cft 
not i ttx m i, ut conilat e x l+mc.Qk Tkefa*r.g §.Thcfa*ros t lufit»t. de 
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rer divif. Arqui vcnditorSincafupropoGroinvcntioni.* teporedo"- 
roiou domusioqua thefaurus in\ Scusfuit ,adhuc cxtitiflc,ncgan no 
poflc.fiquidcpaclis.&convcntionib.dominia rcru non transfciunt 
tcxc.cftgencralisi«/..2^C^c infpecic,devenditione & cppcr 
illam^olam.traditioncnon fubfecuta , dominium incmptore non 
transferatur,extattcxt. circrf/frt. Irftit dtcontr*h empt. ubi Ja- 
ftinian. quinondum,inquir,rcscmproritradidir adhueipfc domi- 
nus ctt, concordat /. 40 ff.dc aflion. empt. l.fipattr $ C. eod l fitgerfc ff. 
derti vendic.l.fervum 27. C. eod. I. quitibtsC.de bcs qutanon dom. tnanum. 
f*nt\ ncc dari potcft textus contrarius , ubiantc tradiuoncm dotni- 
nium rci venditascmptoriafleratur. 

IJquc aded vcrum perhibetur , ut fl nolit rcm tradere ven- 
dttor, prarcise ad id non cogatur.fcd fibi illa m , prxftando intercfle, 
rctin^rcpoflitvuti poft Joh«nncm tk Bulgar.antiquios gloflatores 
tcnctSocin.w l.g.ff.dereb credfi 'cert.petat.KWw.adl unicX.de fcntcn. 
oua pro eo quodintereft proftrunt . Vaud i.qu^fiion.p.^^chin.Ubr.z con- 
troverfcsp40.Gcxdd.de contrab fltpulat.cap.o.contiuf 4 nu.Of.cnmfi yq. 
perl.\.l.u.inprin.]unB.§ .idemait nontradentemj.12 ffde aBionibempt. 
i.t.C.eodJ.io.ejuibus mod.pign.velbipoth.tactt.contrah 1 6 - C dehitrtd. vel 
atl. vendit. /./7. Qod.de fideinftrument. Urget prstere* arquiiatis ra- 
tioncm. Narura xquumeft , ut cujus cft damnum Scincommo- 
0mm cjufdcm & fit commodum /. to.dtrtgul jur. Atqui ad vendi- 
torcmpeninercomncdamnumficincomrnodurTi , antc traditio- 
ncmrci vendirac contingcns,ita ur fircs vendiraante tr?di "oncrn 
pcrear.emptori precium,(iquod folvir, re(tirucndurr\aut nondum 
folutum rcmittcndum fit.uti difpurar,& concludit Cujac./*/» 8- *& 
/ffrican.exponenjLji.hcat.qucmiequunxuTVrtt.incomment hftttut. 
detmpt.^vend.num 7/.Borch.rf</ $ j.eiu/dem tituli,J$occt dijputatton. 
cUff i.difput.+.tb 79 ptrttxt.in l fifundm nJ0catJ.4J.11.ljyl. 14. dfi 
perttul comm rei vtnd. 

^««r^valdciniquumeflcatTcritcmptorcmditari , curo da- 
tnno vcndiroris / 14 decondttl indeb.i \6 deverb.obligation maxirre 
in contraftu bon* fidci,/.-* C % dcobit^at.& atlton A 6.CMcontrahen. 

O em?t. 
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emA t niufnodi ( (V emptionis ve nditionis C0ntta.2iui §.sHUntm^ 

InftitJenclianibliJ.sXMrefmd.veneL 

Qjintb, urgct rcgulam in Acceffionibusy»mtniq'ic juteac- 
ceiT.onisacquhcndi vuigatam,quadicitur,quod adjunctum ccdat 
£uorubicao,&quodisquircicftdo£Binus,rnctiam dominus e/u$, 
quod rei iftius occafionc provenir. undecum t hefaurus fir loci be- 
nt ficium, cjufqucadjunftum &acccffio,urique dorainoloci , qua- 
lisinca(upropofito!venditoreximt,cedar nccctTc cft.prour purpu» 
ra accc rtionis vicc cedit vcftiw en r o §fit*men, lnfttt.de rer.divif.x6i- 
f Ctum arex §.cum infuo,§.ex an erfo , planta folo £ fiTitim , fata a- 
gro /.^m fMfiot* | ircmqic iitcrx , hcet aurex fint , chartis incm- 
bcantfve § htet*,lnftiu eod> 

SeKtg, quas ignoran tur ve n di t ionis f cmporc, non ccnfcn tur 
fimulcffevendiaa, fed reuuucaUa funt vcnditori A 77. Dtgefl.d* 
untrtbtnd.tmpt. 

• 

Septimi , quod juris efr in coatradu Locationis conduaio- 
nis, idcm ctiam eritin contraftu emptronis vcnditionis , maxi- 
mam quippc inter fcfamiliaritatcm habenr , iifdemque jurisre- 
gulis confiftunr legx. *Vigeft. Ucnt. princtp. lxftitut.eUem. unde Sc 
frequens cft horum contradiuum inter fe collatio §.1. Jnftitnt. de 
bcjt. cenduB l.ti. / fifindmy ff eodlf.§.4 ff.de aftienib.empt. Cu/ac 
trs& $.sd 4fric0n.inexpfithnei.31 toctt. 

Atquictrcatocationemrcccptumeft, ut penfio augeatur, fi 
conduftor mixrmum lucrum fcniiat , nt fentir p 'o(T. 1« /.// <trr* 
r« /. var tw«j*r. Lic*ft per illUm textum leg.*. C$d. de 
hm&pmUniibm. 

Ergo&in venditionc idcm ftatueadum eft ; or confeqt 
tcrTheiaurus inventus emptori.lucronon ccdenncc cum vca- 
ajtoris damnocmptof ditari dcbcbir • Quo argumcntopro vcn- 

duort 
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ditorecjufquc patrocinioutirurLudov.Rotnan mdlft quvcuvnUi- 
ter }6 Mverbor Migtt .alltgams a Fachin.2 controv.ieJimaiSiQdecif 
t.mum.ti cumfem. 

Ocimvh , ultra dimidium jufti prccii laefus vcaditor advcTfus 
cmprorom agcrc potcft , u< res vendita rcftituarur , vcl quod Ue- 
cft jufto precio fuppdcatur , l*g x. Cod.de refcind. vendtt. Atqui m 
cafu propofito venditorcm longe ultra dimidtura jufti precii he- 
fumcue , habita rationc thcfauii , eequc imer fruflus rci vcn. 
dita? coanuaaerato , pro ut ejus ratiomerito fir habcnda quippe 
cura indljudicanda!a:6oac,xftiroatio fccundum rompus contra- 
&u* . qualtsturr fucrit , inearur , licct occulta fucric rei quaii- 
tas , & miaiu c patens Ug. g.iu fn. Cod.de refctndeud. vetnbt. 1$. $.r. 
de lur fifc. 

Quo eodcm argumcnto pro Ycndicorc ufus fuit Roroan. hc$ 

fitor* aflig ito* 

%)eni*ue cum cerra irt juris regula Thefaurum ia atieno 
loco invenrum pro dimidu cjus parte domino loci ccdcre, fi 
cau 3 tcrtio fic rcpcrtus , ncc m pcrfona venditoris , ad tradi- 
tioncm ufque dominium rctinontis > cxccprio doccri pcflk,Ncc 
etiam tcxtus dari , quo emptotis ciTe dicatucutique fccunduoa 
regulam allcgatam vcnditori,ccudomino>adj|udicandocircfiUBi- 
mos in litcm dcdu&os. 

Pro croptorc affcrtur f imo Ug. $7- ie rei vendscmt. ubi Tfac* 
faurua in domo nccnrcr cmpta invenrus ( ipfi cmprori ad^ 
iudicatur ) nnl pcflit doccri , pccuniam invcnram fuitTcpcx- 
dirara , vcl pcr crrorem ab co , ad quena pertincbat , non ab- 
latanui. Arqui in cafu praefcnri vendirorcm piobate non pof- 
fe i quod pccuma invcnta fuent dcpcrdita, vel pcr crrorcm a fc 
aut iuiyncglcfta. 

O a Ac 
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tiam non agentium przfcriptionum j ara fint inrroduaa,ac alils 
quoquein caufis non odiofis negltgenria prxfcribendicaufafuo- 
damcntumque cflc folcat /. ultim. i>.fin. Cod deannaliexcept. & vcro 
inca(upra:lcnti,if>icinjuriatus paflusfit biennium finclitisconte- 
(tatione ciabi,utique depra5fcriptioncdubitarinondcbcrc,maxi. 
roequodconfulro,&infraudem Rciconvcntiidaba&ore faftutn 
vidcatur ,quointerim Rcodcfcnfioncsintcrcidercnt, & tcftcs qui- 
bus fit ufurus roortefopircnturquippcindoloelTcprxfuraitur, qui 
cum pofli t agcrc, (pro ut prxfcnti a&ori nullo nddicaftionem mo- 
vcrclicuiflTct ) nonegit, fcddirtuiit agere dum adverfariopercanr, 
probationcs Muth.dc Afflidr.^i/T/}.w.//.Molin deufar i6.n. 
i87-infin.\icn autem iniquum eflTct,a£tori quidcm dolum fuum pro- 
dcfle, Rco vcro nocere, contra l.ntndebet 7*. l.faBum rrr.de reg.ittr. 
l.l .inprinc ff.de alitnat.judic. mutand. cauffaB. i.t.qutdviautcUm. quo 
pcrtincr ,quod alias etiam injuriarum a&io no adroirtitur, ubic ua- 
quecontra arquumquis vcnit Lntnfolum it §.i.dein)ur. 

Nono urgent autotitatero coromunium opinionum coromu- 
ciscftopinio , aftioncm injuriarum rcaliumcxl.Corncliadcfccsi- 
dcntcm, aonminusanno finiri,quara qux cxcdicloprztoris ori- 
tur, pro ut illam communem dicunt Laurcntius Kirchov centur. r. 
ctmmun.opinMynC\n^.obfirvat.7.Vt2nciCcMztcnsindfeifionib.ParU^ 
mcnti Dtlpbinatus part.2.<jugft.ip2,num.6.0[dcndoip cUp7.aHion.10, 
Petr.aPlac .inEpttom.dtltB.cap. 6. n. 4}. Atq;invenraopinionecont- 
rouiii, judicinonampliu5(nequidera,fi cafusalicquin valdefit du« 
bius) licet cfle i» incerto , cum habcat quid in judicando fcquatur, 
inquiunt & arguracntantur Aurorcs dtBiionfii.Altorfini 4} allegan- 
tcsad id Corat. iutradat.de commumbus opintonib. lib > t.t'itul.Z.nu.i6. 
cumfiqa. 

'Dtniqut proafiercndaannaliprxfcriptione Autoresfupra re- 
lati prarj udiciis diverforum Coltegiorum, Facul ta t ura, Con iifton- 
orum,Rotarum,curiarumquefcntcntiis & przjudiciispugnant. 
Itaenimfervari & pronunciari inomnibus Saxoniztribunalibus, 
teftitcft Hicronfm. Schwictittuf.i.c0uJiU2.*.f.& poft ipfuro Matr. 

Wcfcu- 
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\Tcfcnbcc. M paratitl.DigeHor.de iniur.& famof/ibeff.n.Tf.Tn Cindcm 
fentemiaro,fc vidiffcjudicari tcftator Joh.Bap tifta Plot.cM^/j/.fo- 
tum.un.i9. Eand ctn f en tcn tiam a pud fc ofu fcrvari teftatur Hartm« 
Hartman. lib.i.obfervat.prjcltcar,tit.4 7 deiniur.obfervat. i. ubi rc fcrt, 

univerfitatcm Hcidelbcrgcnfem confultama Cancellario Florcn- 
tino de Wommingcnrcfpon<iiflc,Aaionemmjuriarumcxl. Cor- 
nclia defcendentem, annaiem effe, non perpetoam. Eodcm roodo, 
tefponderont Autores confilii,quod cxtatinter rcfponfa Altorfina 
num.43.fubfcriptum ajureconfultis Altorfmis & approbatum a 
colicgio JureceTnfultorum Acadcmrae Ingolftadicnfis. Ncc ob cau- 
fam aliquam fpecialera Hc judicaturo fuiffc, fed quod ita juftum pi- 
umquccredcrcnt, &eamproxquiorc mcliorcvc fcmcntiam habe- 
icnt j adco mcrito fequcndim tot prej udiciis coraprobatur, <5ccom- 
muni Dd. calculo Tcccptaro fcntcntiam, At his nonobftantibrs, 
contraReum conventum m propofitafa&ifpccictefponfum mc- 
mini. Necdefuntautoritates Jurcconfultorum incandcmfcnten- 
tiam rcfpondentium j fiquideminjuriarnma&roncm exl. Corne- 
liadcfcendcntemnonannalcm eiTe, fcd pcrpetuam, & ad triginta 
ufqucannoscomr*terc,intcialiosdoccntClaTi^ 
iuria,n.p.fuin*c.inqu4/iioMb.crh*in*lib 

4ur.cap.2.Ko\2nd.2.tonJil.fpM.jf.Gcil2.ob/erv.^.n. Mynfing./.^- 
ferv*tum.t4$ f.obfervtion.i. ubi rcfert abAdfvHbribusCarocrx 
lroperialis, in duabus caufis itajodicatum fnUlc. Soi»durahujus 
fcntcnriz fundamcntum in copofitum puYa;. tr , quod n&ioinju- 
riarum exlegeCorneliadefcen4cttsiitciviiis,civiks vero boc cft, 
qua? ex tegibus profictfcuntur a&iones fintperpetux^nec minori 
quaro triginta annoruro fpacioextinguatur , per rcgulara traditaro 
inprincip. hftitjeperpet^ Umpor.*3*mb. t. f. L 4,C.depr*fqript.io. vtt 
AfQ.annor. 

R cfpondcre conantur, qui con trarium fequuntur fcn tc t ia m, 
ad fundament um raodo rcla turo quod regulx illi gcncrali , o ux d i 
cit A&ioocs cx lcge defcendentcs cffc perpctuas dcrogetur per Ijt 

N lum, 
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ruro, & illara,(ine diftin&ionc, annuam pronunciet, At fi Iegem il- 
lam, qua tantopcrc nituntur diffentienrcs, rc&eintucamur,non 
deoraniillam injuria, fed de verbalitantum ,quam pracrorvindi* 
cat, loqui deprehendcmus. Agirurcnim ibi deobjc&o homicidii 
crimine, & acttoncindc inrcntata.quae utiquc prartoria cftideoque 
annua; Sanenonloquituribiprxror,fcdprinceps,cujus refcripta, 
parsjurisciviiis potiilima habcnrur, pro ur contrarefponfionern 
datam rcgerunt autorcs dicli confilii Altorfini , at inde non fequi- 
tur, quod proindeincafu d.l.f. decivili injuriarum a&ioncagatur, 
curaquodpractor edixit, ab Iropcratoribusadpro^ofitam ipfisfa* 
CLi fpcciera accommodctur. 

Ncc verba cun injururum attio annuo temporc pra fcrip!afet,coVi- 

tinentrationemageneredefuraptam, proutalittextumillura in- 
ducunt, & rcfponfionem datam infringcrc conat ur , tiquidcm ver 
baiila,noneo,quoilliputantfenfu , accipiendafunt,quafi dicanc 
Liipp. injurianum actioncmannnotcroporc pra?fcribi,idcoq; cum 
cx crimine , dc quo ibi agitur intra annum non fir acluro,nullG am- 
pliusaaioni locuroforcUedhxccftfemcntia, quod cumpoftcon. 
viciumob/cclumintcgcrannusexccrfcrit.aclio^quaraliasinjuriato 
compctuflet, perlapfumtantitemponsfit prarfcriprajdcoq; cum 
effcciurcpctinonpoiTrr,pro uthanclmperatorum mentcra & ar- 
gumcntationcmipfalegts verbafati«apertedcmonftrantcumnon 
dic&ntaftionem iwuriarum in hypotbefi propolitam cejffare^quiaaflionat 
f « j uriarumannuo tempore prafcribantur & intra annum aBum von fetScd 
cum iniuriarum attio arjnuo ttmpore praferifta fet, i n q u i u n t , c b injurut ad- 
mijjumionvenm non potar. 

Atq; ira faivura & immotura manet fuperioris noftri refponti 
fundaraentumXimul&fatisfadum/^iwtfContrariaefentcntisargUi. 
mento,quod dciumcbat ur^/ f.C.de injur. 

NonraajoriseiUmportanria;/<rc*»^i dubirandi ratiomeccnim 
nllibigeneraliterdcaclioncinmrrarumaflr(.rituf,aDnuoilIamtcm* 
porefinirifcd ubi hocdiciturdea&roncinjuriarumpie/oria iddict 
■axiimiadvcricmus.ContravctocucertacVgcncr^lisfiiresuIa c vu 
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! • v . . - ' - Digitized by ( 



O C T A V A. 99 

lcs &qu* cx Icgibut proficifcunruracliones,efle pcrpct uas, ttadha 
inpritt. Inflit.de perpet.efr tempor.aclien. ncc ulhbi cxccpta invcniatur 
injuriaruroa&ioexlcgc Cornclia dcfcendens, utiqueftanduoi crit 
Kgula?,ncccxccptionon probat \ adrcuti dcbebit. 

Necut rcrri* putabatur, dceftdivcrfitatis ratio,curinjuriarura 
a£Ho cx covicio vcrborum ortaannofiniatur, ca vero,quarex pulfa- 
tionc oritur.pcrpetua cfic dcbcatjcu cnim injuriam vcrbalcm prx- 
tor vindicet , & vcro cxpratoriscdicloomucsaclioncsprztoria: 
poenalesanno, quia ptauoruro jurifdi&io tantumannuafuit,tcr. 
mi ncntur, /. in honor*riu}r.deoUigaz^ ndtonib.pri/ictp Infiit.de perpet. 

temporal afii<m.uti<\uc & lUam cffc annalcm con'equens cfl: ut ta- 
ccaro RealcsinjuriasJongccffcatrociorcs&intolorabilioreSjidco- 
queroiruro vidcri non dcbcrc , longiora tcmpora illarum pctlccu- 
tioni indulta fuiflc. 

Undc & patcr>fltnc, ut quartb cppor. cbatur , cadcm utriufque 
ac"tionh,pra?toria:5c civilis.ratio. Nccquicqcam urgct,quod odia 
fintreftringenda, non cnim c'a intcrprctum , cxtra legem flbi fu- 
rocre rcflringendi licentiam : ut taccam quod etfl injuriarum a- 
clio , refpe&u injuriantis , & intuitu pocoa: , quz ipfi petitur iri- 
fligi , odiofa fit , acloris tamcn intuitu , ut ci ob acccptaro in- 
juriam fatisfiat , & qualcm qualcm accipiat rccompcnfam favo- 
rabilisexiftat. 

Quod 9«i«*#ab utilitateRcipublk. &tranquiilitatc fori de- 
(umcbaturargumentum>nihiiad conftitutioncm jurisconfcrt , fi 
non acccdat Jcgislatoris autoriras,percaquarfupradifcurfu fecua- 
dofusc diflfcruimus; ncc minus ctiam lntcrcft Reipubl. providere, 
utdelinqucntes puniar.tur, quam ut Privilegio tcmporis munian- 
t ur,& dignis cximantur pcenisl.itavultieratw ft.§*J.adl.Aquil, I.tp 
in princ.ff.de injur. ejr famof.hbell. 

Eadcm infirmitate laborat fixtum contrariae opinionis argu- 
mentum; laefis fane id inculcarclicct , ut attcntacharitatc,quam 
ChriftianusChriflianodebetadremittendapotius,quamadperfe- 
quendam injuriamflntpropenliones,atnolcntibusindcimpexari 
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nonpotcft/necincafudubio,ubi benignicr & h&roanior fentcntia, 

prxferendavcnit.verfamu^fcdinrcccira^ccrto&indubitatojure 

dcfinita. 

Ad hrcChriflianoruo&manfuctudo & chatiraseoufque ex- 
tc^ciendanoncft-utrciiuftocxiroanturfupplicio ; nccrriinusex- 
pcdit KcipnbL provtdere,ut dciinqucntcspuniantur,quam ut hu- 
manitatisbcncficiaincoscQnfcrantu^&privilegiotcmponsmu- 
nianrur^rgumentoaecufationumcrirainaliura^quarurr plerarque 
non nifi vigintiaanoruro exceptione excluduntur. / qut rtlai V. td 
l.Cornrldefiif 

Unde & feptimum aifavore Rei defumptum argumentura 
fponrecorruir attcntis his , quxadargumenturo proxiroeprzce- 
densrefpondtmus &quxcirca quarram dubitandi rationcm iupc* 
rius notavimus fatit, quod tavore & bencnciodignuscenfcri ne- 
quc:u,q'iiinaliummalefrcus,acinjuriuseflc maluit. 

SimiliterneAclorisnegltgcntiaReoabfolutioncra parir,pro 
utcircao^wdubitandirationcroconfidcrabarur. Etfi cniro pro- 
ptcr negligentiam non agcntium ptxfcriptionuroiura finr intto- 
d ufta , ut tarocn hoc vel illo temporc, ut Iongiori,vel brcviori fpa- 
cio,hxe vcl ilU.adio prsfcrihat ur , cx Icgislatoris au toritate,cj ufq j 
dctcrminationcdepcndctv 

Quodnono dc Autoriratccommuniumcpinionum affereba- 
tur,folide refutaturcxhisqucfupradccifionepriraadifpuravimus,. 
ubi foUd jffime ofrendimus comtnunes opinionos interpreturo n e- 
ccnariamautoriratcm non habcre , nec judiceroadftri&uinefleil. 
lasin odicandofequi.uttaccamnondeefle, quicontrariamopini- 
onc m j udicen t cfle com munior cro,uti fotit%*[b.intratl.deprajcrip. 
fart.4 p*rt* qu*rUprincip*l.qu.t.f.4. 

Idem de prx judici is ,pro allcrcnda annali prcfcrip t ion e ultimo 
f clatis judicandum ; non enim cxempiis fcd Jcgibus rudicari opor- 
tet. Et, fi pr*judictis pugnandura forct,longenobiIius cxtatapud 
Mynfing,r. ohfcrv. 7. ubircfcrtab AdfeffbtibusCamcrxImpcrialis 
induabuswufisiujudicatumfuifleiNccquaicontrailiudCamera: 

Impc- 

• • • 

• • • 
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N O N A. ibi 
Imperialrs pra?judicium ab Autoribus di&i confilii Altorfini 43. / . 
quodfiqu* , difputantur tantifunt roomenti,utaIiaaliarumcuri. 
aruro prarjudicia, illi pracfcrri dcbcant , uti cuivisinforoverfanti 
con ftar, & patcbit cx his qua; dc Autorita tc prxjudiciorum Camc- 
raliuro ahbi diccmus. 



DECISIO N O N A. 

Quinam cedat Tbefauriss in domo vendita antetradu 
ditionem inventm ? 

TTt 1 us doroum faamCajomillc fiorcnls vcndidcrat,venditore 
adhucinhabitantc,renondumtradita,nccpr€cionumcrato,a 
quodana vcnditoris farouib olla nummisplcaainforamiueparic- 
tis cafu inventa fuit. Quxiltumcuiccdat pccuniatcperta ? 

Sibifolipecuniamillaro dcbcrr invcntorcontendcbat ; Ncc 
quod Thcfauri invcnti portio cxconftituto,Lconis in / unica,C dc 
Thefauris» doroino loci deputatur , ad calum przfcntem pertinere 
adeoque ncc cmptorcro ncc venditorem co jurcniti poflc, Nocm- 
ptorem, tlquidcm quod Thcfaurus pro parte doroinolociccdat» 
cam id fieriobcaufam , quia veriilmiliterpraefbmituramajotibus 
cjus provcnilT*;atqui locufnThefauriinvcnti jam pnmum erapto- 
ri venditum futilc T necunquaroamajoribusipfiuspofI:iTum,utita 
cclTautcjun^onftituti caufa in pcrfonaemproris,ipfum juscon- 
(hrucum mcrito ccflcr;fimiliternec venditorem jurcitlogauderc, 
tum quod dominio loci pcr vendtionc m feabdicarit , nec dominii 
fcd pignoris jnrejnvcnti thcfauritemporcdomuro tenucrit 
j.defurt l 73 § $ de nclionib.emptJ.i2.de baredit.vtlafl tsrW.turo quod 
domus vcndita pcncs vcnditoris majorcs fuccciTivcnon fuctit, fcd 
xnodoa^ his r»i:do abillisinhabitata^ 

1 j oquc njmemprore tum venditorcrerootis.fibi foli pccti- 
niarii tavcuuco) invcntionis jurc dcbtti, pct ttxun I.nunquam fr« 
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xo% DECISIO , . 

§.i,deac f >At.tet.iom\n. ubi Paulus cjus c(Tc,inquir,quiinvenit,quod 
ahcriusnoofir} Siquidcrn quodnulliuscft - naturalirationeoccu- 
panti ccdit pcr regulam Caii cradicam inl. t ff.de acquir. ret. dom. dc* 
ciararamcxcmplo fcrae bcftiae in altcnocapta;,&gem.m*in iittorc 
maris inveotx.fera beft ia Uccc in alicno iolocapta fit,capienti ccdic 
d.l}.§.t.derer.4Cq.rer.dom § fera lnftit.de rer.divif. fimilitcr lapilli & 
gemraas,&ca:tera,qus in littorc maris inveniuntur,in totum occ». 
pa n t i C O n c c d u n t u r . jf. rer.divifl. t.§.t.de acquirend.pcfefj. q u od 
cnim ouUiuscft,naturalirationeoccupanticcdit dl yff.de acquiren* - - 
rer.dom.tf d.§ fer* Jnftit.de rer.divtf Atqui Thefauxura rebusejuf- 
modiannumcrari,acprorcnuliiushabcri,tcftisc(ti ; jul.w* y §.t. 
de acquir \rer .dom.cui concord I nnic.C.de Tbefaur, 

Urgcbatur & illud cx parte invcntoris , quod Thcfaurus do- 
nvimCufonunxl.fj detcquir.ter.dom iScbcncBcium Dci utiapp.ellat 
Impcr.JLeo ind$. l.untc. Cod. de 7 heftur. ut ica valde fit inbuma- 
num, & in vidum , homini invidcre, quod Deus ipir ptovifum vo- 
luit. Idcoque Thcfaurum invcntum roerito rclinqucndum ilii, 
cui Dcus illum conccfleric, ac digicoquafi roonftraric, & cujus 
tcmporc porius, quamaiioillumixivcnirivoluic. 

Exparccveadicons,ncgabatur/>r/Wpccuniaminvcntampro 
Thcfauro, pro ut int.untc.CodJeThefkur. &quaododcacquircodo 
dominio agicur accipi tolet habeodam, adcoquc jura dc in veotio : 
ncThefauri, & acquireodocjusdomioiocoofticura hucnon pcrti- 
nerc. EtGcuim Thefaurus oranemalias quz mfuturumrccondi- 
taeft pecuaiam fignificcr, nec minuscaquxrecens abfcoodita f ui r, 
ita uc dominus ipfius jamdum cx tct & nocus Gt , quaro quae a n t iqui- 
cuscujufquc domious ignoratur, thefauri appellationcveniat ut 
prxror nominis nocationem (dicicur cnim qaafiSfWrtfefcw pofi- 
tus in craftinum ) probatur ex l.item Labe* zt.ff famil.hercifcund.i 
44 de acquiren. po(fejJ.l.\r.adexhibend. fi camcn dcacquircndo rerum 
doroioio, adcoquc dcacquifitioac Thcfauri, fitquxftio,requiriad- 
huc aliud,ncmpc utncmo fitqmillumfuudicat,& ut prorcnul- 

lius, % 
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NONA. lof 
fivr , pro dercfi&o , habeatur Atqui talcm pccunias inventae qua» 
liratcm ab Advcrfariis , vcl invcnrorc, velemptore , docennon 
polfc, pro ut iilis incumbat atreftante Sixtino confiliorum Mar- 
6ufgen0am Ubr.pnmo cor.Jil.u.numer. 2;. poft Fabr. Socin. & alies 
ibtallcg3tos,qusppccum prarlumpno fit pro vendnore (quodn.in 
remeainvcniturmeum piclumitur)adcoquconus probandi inad- 
vcrfarium transferat,pro ut & ahasarncmanti probatioincumbit /. 
f.deprobatl.i6.C eod. 

Immopecuniamlitigibfam.nonclTcThcraurum^facilemon- 
ftrari poiTc, utcunque aliasa partcncganteprobatio non ddiderc- 
turper jura vulgonota. Ut cnim fit Thefaurusrcquiri , pecuniara 
anttquis temporibus fuific dcpofitam, & ultra hominum memori- 
am iatuiflfe, nec dominum habcrc /. nunquam }t, §, r, deacquiren.rer. 
domin. 

Atqui peruniam litigiofam quodattinct ,ejus dcpoOtionem 
hominum memoriam non excedere, cura domus, in qua fuit in- 
ven ta, ultra fexaginta vel fcptuaginta annos non fteterit ,adcoque 
necdominum ignorari, cumaraajoribus fuisdomus illade novo 
fltextru&a , ac proindeabtllis pecuniaillucabfconditapraefuma- 
tur j quod cnim in aedibus fit perinhabitantcsfacTumcrTc praelu- 
tur argumcnto/. // ff.de pericui.e^- commod. reivendit.l.z, f.r.de offic. 
prtfcct.vigil.&quxinx&ibvis tnis invcniuntur , tua elTc judiccntur 
pereaqax allcgat Spcculat -in tit.defurt.n.i 4 hb.4. Smin. d.eonfil.13. 
n.26.cum fecr. 

Nec cffkcre in praefumptionibus illa cfle pofita fiquidcm pra- 
prerprjefumptionera , quis f3tisproba0eccnfeatur,dumabadvcr- 
iarionondoceturcontrarium,pcrffAf./w l.penult. C cjui militar.pofffff. 
velnon t ubi g!o(T hlciat.dcpixfatnpt.reg.i.prdfumpt. 2 i.n. 2. Siuin. 
d.conj "1 cum fq. 

Net addominii probationcm apodifticas rcquitidemonftra- 
tiones,fcd polTc domtnia rerummcrisetiam inditiis probari, per 
textuui w kg? inditta, Cod, dtrtt vtndtcat. & tradita a Mcnoih-. de 

Mrbitr 
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104; DECISIO 
0rbttJud.qu4ftML2.caf. 4 *. cumindubiocV inccrtitndinc probatio- 
num(cujutmodictiameudominii ^zob^uo\uxt.Menoch.d.loc.n.i.) 
perconje&urasliquidiflima probatioinduratar/#r HxjmUkmr* 
de legat.prim. cV tradita a Scx t i n Axonf. 1$ ,n. j 6. 

Quibus fic ftanti bus,ac in faflo pofitis ,clau k apcrta pro vea- 
ditorc extaret dccifio in L 67 ffdtrii vemUcutMbi cum quisa tutorc 
pupillidomumraercatus, ad ejusrcfeaioncmfabrum induxiflct, 
ifqucpccuniaminvcnuTet, &quscreretur, adqueropertincat > rc- 
fponfum fuit, G non thcfauri fucrunt , fcd pccuniafortidcperdita 
vel per errorem ab eo ad qucm pcrtincbat non ablata , ejus illam 
petmanere, cuj us antea fuerat. Concordat /. 3 / .§ . /. dt acqmrxtrido ■ 
min. ubi PaulusfiqQis,inquit,atiquid,veiracri caufa, vcl metus.vci 
cuftodix,condidcrir fubtcru,non cft theiaurus.cujusctiam fur- 
tum fit. Illuftrc huj tis rci cxemplum cx Jafoncrefcrt Duarcn. *dl$. 
§.Ntraiim i dtatquirtnd.p9jfejf & m commcnt.ad titu. Digcftoruro dt 
acquir.rtrJomin.cap. 4. mcrcator quidara quatuor milha dacatoru, 
majorisiccuritatiscaufa,&quotiitius per marerransfcrri poflenr, 
pilacccr» incluferat.eomortuo.fiiius, hujus rciignar*s,cerarailla 
infti tori, inftitor Aromaurio vend 1 d 1 r , a q u o c u m inibi in vcnta c f- 
fet pccunia, ac quxrercturcujufnam fit,prioris mcrcatons filio il« 
lam reftituendam eflc dccifum fuit, dcfumpta dccidcndi ratione 
txd.1.6? ff.de reivendkat.& d.l.ji.$,t doacquir.rer.\dom'm. Confimilis 

cxtat dccifio,ca(us haudabfimilts,& in terminis terminantibus , uc 
loquuntur conf.Marpurg hb.i.tenf.u.pertot. ubiconfimiliter, pro 
vcaditorerefponfum, &pecuniainvcntaipfiadjudicatafuit, mvS- 
torc emptoreque remotis, & ad rcftitutioncm condemnatis. 

Pofito, pccuniam lnvemamantiquiiliraistcmporibusfuitfe 
dcpofitam, ita utejus memorianon cxtc t ,nec domin iu m , qui lcia- 
t ut , babeat $ nihilo uroen minus fibi illam dcberi veaditor cotcn- 
dcbat: fiquidem ( quod ert fecundumcxparte vcndiroris allatum 
•rgumcntum) thefaururo invcntum, domino loci, velin totum 
vcrpro parte,prouripfe vcl tcrtius quis invcnit.cedcrc , juris eft 
aotiflimi, ut conftat tx lmicQ.dc rk?fim.& §.Tbefaurot t !ujlitut t de 
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N O N A. foj 
rerdivif Atqui vcnditorCincafupropoGtoinvchtJonis rc*poredo N . 
n)n u domusinqua thclaurus in\ £tu$fuit,adhuc cxtitiflc,ncgar. no 
poflc.fiqui^c paclis J & convcntionib.dominia rcru non ttan&fci unt" 
text.cft £cncti\\$inl.20.C.depa&.& in fpccic , dc venditione.& cp pcc 
lllara^olaro.traditioncnonfubfccuta^dominium inemptorenon 
tran$feratur,extattcxt.i*£ .f.circafin. Irfttt decontrah tmpt. ubi Ju- 
ft.man. qui nondum,inquit,rcscmptori tradidir adhuc ipfc domi- 
nus eft, concordat /. 40 ffdc adion. empt. Ifipater 2 C. eod l fi igerfc f. 
dereivcndic.l.fervum 27 .C. eod.l quiiibu.C.deh* qutanondom. manum. 
f*mt\ ncc dari potcft teztus contrarius , ubi ante traditionem domU 
nium rci vendiras emptoriaflcratur. 

IJquc adeo verum perhibetur, ut fl nolit rer» tradere ven« 
ditor, prxcise ad id non coga t ur , fcd fibi illam , pratftando intercfle, 
retincrcpoHit;utipo(lJohanncm & Bulgar.antiquios gloflatorcs 
tcnctSocin.w/.^«fcrc£ credficert.petat.A\cht.adl unicX.de fenten. 
quAproeoquodintcrefiproferunt. Vaud t.qud/lion.p.Vachin.libr.z con- 
troverf.csp.so.Gccdd.de contrab flipulat.cap.o.conctuf 4 nu.6f.c»mfqq. 
perl.i.l. n.inprin.juntf f. idem ait non tradentemj.t 2 ff.de aBionib. empt. 
t.a.Geod.l.id.qutbuamod.pign.velbipoth.tactt.contrah .1.6. C deh«red. vcl 
aH.vendtt.ln. Qod.de fidcinflrumcnt. Urgct prsterea aequiratis ra- 
tioncm. Narura sequum cft , ut cujus cft damnum & incommo- 
Aum cjufdcm & fit cominodum /. lo.derrgu! \ur. Aiq 
torcmperfinercomncdamnum&incoromodurn , anrc tradi 
ncmrci vcndirz contingcns,ita ur fircs vcnditaantctndi oncrn 
pcrcar,emptori precium,(i quod folvir, re(tirucndum,aut nondum 
folutum remirtendum fir.uti <iifputar,& concludit Cu 1 itMb> $. ai 
dffican.exponens /.*?■ Iscat. q u etB fcq u u n t u r V 11 1 1 . tr, comment Infitt ut. 
deempt.t? vend.num 7/.Borch.«u/ f j.eiufdem //'»//; Boccr dtjput ation. 
ilaff i.difj>ut.4.tb.7p.per text. in Ifi fundm jt. locat.l. 4M 11. l.tyl. 14- k 
pericul^fcommreivend. 

^«r^valdciniquumefleaflcriremptoremditari , curo da- 
mnovcnditoris//*.^.Wr# indtbA%6 deverb.obligathn maxirre 
in contraflu bon* ^dzxMQdeobltgat.d' afiion. 1 6.C.decontrahen. 
. " O tmpU 
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NONA, 107 
ditorcejufquc pacrocinioutitur Ludov. Roman *dl (i qui* cundi. 
ttri4.deverbor,dli£4rt.l\\9gzt*%i$iLthi*.* controv.zo.Atnu.^denf 
i.mum.n cumfeq. 

Oci*v$ , ultra dimidlum jufti precii latfusvendrtoradverfus 
cmptorornagercpoteft , »c rcs veadita rcftituatur , vel quod de- 
eft fufto prccio fupplcatur > Ug- t. Cod.de refcind. vemdit. Atqui lit 
cafu propotfto rcnditorcm longe ultra dimidium jufti prccii iae- 
fumclTe, habita racionc thcfauri , eoquc ioccr fruftus rci vcn. 
dhz cocinuaierato , pro ut ejus ratiomcriso fn habenda quippc 
rum indijudicandal££onc,xftimatio fccundum tempus contra- 
(X\x% > qualis turr fucrit , ineatur , Itccc occulra fucrir rei quaii- 
tas > &. mi.iiu<c patcns Ug. /. io fin. Cod.de refctndehd. vwdjt.li. 
dr iur fifc, 

Quo codcm argumcnto pro vcoditorc ufus fuic Rornan. loc% 

JLpr* afitgatM* 

tyenitjue fum ccrra fit jurls regula Thefaurum ia afieno 
]oco invenrum pro dimidu ejus parce domino loci ccdcre , & 
ca u \ tcrcio fit repertus , ncc rn pcrfona vendicoris > ad tradt- 
tioncm ufque dominium rctincntis > cxccptio doccri fciTic, Ncc 
ctiam tcxtus dari , quo emptoris cflfe dicatur ,utiquc fccunduoi 
rcgulam allcgacam Ycnditon,ccudomino,ad;udicandoclTccurja- 
mos in litem dcdu&es. 

Pro emptore wStttUtfrM Ug. $7. ie rttvendicmt. ubi Tfec- 
faurus in domo nccmer cmpta lnvcntus ( ipfi cmprori ad- 
iudicatur ) niii poflit doceri , prcuaiam inventam fuifle pcr- 
ditam , vcl per errorem ab co , ad qucm pertincbat , non ab- 
lacam^. Atqui in cafu praefcnri venditorcrn piobatc non pof- 
fc , quod pccuma inventa fucru dcpcrdita, vel per crrorcm i fc 
aut luirncgle&a. 

O 1 Ac 
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Aclicctlcxadduaa, decotantumcafuTidcatur«ra 
ubirescft tradita,coquodfabcrindoroumad cjus rtfeeTioncm 
cmptorcinduausdicatur^quiatamcnxqucinnontraditaro 
ci pot uit,nullacft ncccflitas , ut prxcisc dc domo rradita c a fus lcgft 
addu&xaccipiatur. " v 

£r ut idcm dc thcfauro in domonon tradita invento ftatua- 
tur,quod dccoquiin domotradita inventus fuitcommuniter fta* 
tuitur,ipfa arquitas & ratio naturaiis fuadet.cum cnim poftpcrfo 
£tura contractum cmptionis-vcnditionisomne pcriculum &ihco* 
modum ad cmprorem pcrtineat,utcunquercs nondum (it tradita» 
f.cum autemjmftit.de empt.vendit. /. 7 l.S.deperic.e^ com.reivend. /./. C. 
fW.arquiran naturaii convcnicns eft.uc & commodum thcfauriin- 
vcntiadipfum pcrtineat /. 10.de rcg.iur. 

Tertw, quicquid poft contra&am emptioncra vendirionem 
rrafca autcm ccnfetur, fim uiatquc dc prccio con vcncrir §.eum 
i,/i?y?i/.i/fm^.t;e»i/.)rcivcndita:acccdit,adcroptoriscoromo. 
dum pcrtinet,inquit,Pauiusi«/7 ffdeperic.tf comm$d.reivend. Pcr- • 
tinebingituradcundcra^ thcfauricommodum. 

Facit qujrth.quod thcfaurus inventus in loco,quem quis jure 
pignoristcnet.noncedat crcdicori Ifiud^. § .quodficreditor ff.de ac- 
qutr.rer.domw. Atqui vcnditor poft vcnditioncm eft inttarcrcdito- 
ris , & rcm venditam pignoris potius , quam dominii jare tencr pcr 
tcxr. iW,/*./ .8 Je atltomb.empt li! .§ .$ .dc dtdilit.ediB.Lz2.de hered. vei 
atiion vend.l.t4$.t.defurt. Ergo thcfaurus invcntus ipfi non ccdet. 

Contra vcrdeura cmptor quoad commodum,& incommo- 
d ura, pro domino habeatur, feq ui t ur quwto thcfaurum m ve n t ura 
ipfiprxvcnditoremeritdccdcre,, • • "* ■ "7. Y. 

. Habcriautero&reputaricmptoreiDprodorolnorcivcndit^ " 
utcunquctraditanonfir^cxfupradiaupatctj&indc fatisconftatf 
quod & rcs cmpta antc traditioncm pcrcar,croptori percat, d§ctm 
U^dk€mptmmdktX.?l$ Atfetk.fi 'commod.rei venditJ.t.i /.Cw/.c#rf. 
Vcr&rcs quajyisnoaaUl f qvAm dominopcrcar^aicocytcllicom- 
"<~ % . — daodura. 
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NONA- io# 
roodum interitusdominiurn cjus cflearguat , cujusincommodo 

rcs pcrir/.?.C deptgn.aU. §.2.§ i § 4.lnfl.quib.mcd.recontr«h.obIig*t.l. 
f.§4.l is.commod i.t.C.eod.l.f.dereb.cred.l. 23.infin.de reguljurJ. i.§. 
4.deobiigat.$ aelton.l.incendium u.tf ibi Dd.CJtcert.petat. 

Reccnfuirausargumenra, quibus utraquc parsinrcnrionem 
fuamprobare conabatur. Vidcamus qnid pronunciaridcbcar , & 
cuiccdatThefaurus,indoroo divcndita,antetraditionem invcn- 
tus,Confultusrefpondinihilfibijuris vcnditoreminTheiauroin- 
vcntoarrogarc poflc, fcddividendum proarquis parribusintcrin- 
ventorem&eroptorero,pertext,r* {.unic.C.tbrf*iur.§.The/aurw y In' 
Jlit.de rer.divif. junclis iis qux pro cmprorc fupcriusaddu&a fue> 
runt. Nccroovenrrationes,quibusinvenrorfibifoli pccuniaroin- 
vcntam debericontcndcbat j quod cnira pnmoatrinetrationero, 
proptcr quam dominoloci portio rhefauri dcputata fuit,qui nimi- 
rum vcrifiroilitcrprxfumaturaroajoribus cjus prove»iflc,non eft 
illa fola,&unica jurisconftiruti ratio,fcdeft&alia,quianimirum 
thcfaurusquodaromodolocicftbcncficium,cjufqucacccfllo&ad- 
jun&um, ideoquc licct ratio prior in cafu propofito cef!er,non pro- 
pterca flatiro ipluro jus conftitutum ccflabit.- 

SimilitcrnonfirmaturinvcntOTisiBtcnrioc>reo,quodPauIus 
J&usin/^i.f .1 ff.de acqu.rer.domin.thcUutum invetura invcntoris 
efleaiTcrir,fiquidcraanindiftintle, & quoviscaluthdaurusinven- 
tusinvcntori in totum cedar ibidcciderenonconftituir,idcoq;fc- 
cundumdiftinttionem loci>inquoinventusfuit,cxaudiendum,& 
quod ibi deeft cxaliis tcxtibus fu pplenduro.. 

Ad rcgulam.qpadicif ur, quod qua? nullius funtoccupanti ce- 
dantfacilis cft rciponfio; vcraeft,derebus,quseomnicxparte func 
nullius,cujufroodifuntfera?beftiar/.j §.\.deatquiren.rer.dom.§.fer*j. 
btfiitut.derer.divif\^\\\\ geromae cVquaeinlittorcroarisinveriiun- 
tur/ / §.! % deacquir.pojpjJI.).derer.divif§itemljpt(ltJnf}it.cod. Atqui 
thefaurusnon cft abiolutcresnullius,ur qua? oliro doroinum ha. 
buit,& ctiamuuu«haba, nifi quod lsicnoretur/fftw hxndet 23.de 
MCfuir.pcficJ/J 
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nirir, & illam^finediftinclione, annuam ptonunciet, At fi legcm il- 

lam, qua tantoperc nituntur diflcnticntcs , rcdc intucamur, non 
deomniillam injuria, fcd dc verbali tantum,quam pracror vindi* 
cat; loqui dcprchcndcmus. Agirur cnim ibi deobjc&o homicidii 
criminc,3caatoncindcintcntata,quaeutiqucpraetoriacft,idcoque 
annua; Sanc non loquituribi prsetor, fed princeps , cujus rcfcripta, 
parsjurisciviiis potifllma habcntur, pro ut contrarefponfioncrn 
datamregeruntautoresdifti confilii Altorfini, at indenon fequi- 
tur, quod proindc in cafu d.l.r, de civili injuriarum a&ionc agatur, 
cumquod praetor cdixit, ab Impcratoribusadpro^ofitam ipfisfa» 
clifpeciemaccoromodctur. 

Ncc verba cum injuriarum attio annuo temporc pra fcriptajtt.con- 

tinentrationemageneredefuroptaro, proutaliitextumillum in- 
ducunt, & rcfponfionem datam infringerc conatur , fiquidcrover 
bailla,nonco,quoilliputantfenfu , accipicndafunt.quafi dicant 
Impp.injuriariuma&ioncmannnotcroporc prarfcnbi,idcoq 5 cum 
cxcnroincdequoibiagitur intraannumnonfitacluro,nulIuam. 
pliusaaionilocumforc;(cdha?ccftfcntcntia, quod curopoftcon. 
viciumob/cauroinrcgcrannusexccffcrit,aclio,quxaliasiniuriato 
compctiiflet, pcrlapfuro tantitemponsfit praefcripra.idcoq; cum 
efTe&urcpetinon po(Tit,pro uthanclmperatorum mentcm & ar- 
gumentationemipfalegtsvcrbafatUapertedemonftrantcumnon 
dicznt aftionem inmrwum M hypotbeji propofitam ccjfare ^quiaaclionet 
$u\uriarumannuo tempore prttfcrtbantur ejr intra annum a&um uon JitAcd 
cum iniuriarum atlioannuo temforefrajcripta Jtt^nc\Kx\\iTttyobinjuru ad» 
mijjum tonventrt nonpota. 

Atq; ita falvuro &c imrootum roanct fupcrioris noftri rcfponfi 
fundamentum.fimul&fatisfaclum/^imtfconturiasfcntcntisargu^ . 
incnto.quoddclurocbatur^/ fCJeinjur. 

Non mijoriscftimportanria;/*c*W<i dubitandi ratio/nccenim 
ul I ibi gcncrahter dc -clione i n j uriaru m alTeritur .aonuoillaro t:m- 
porefinirifedubihocdiciturdcaaroncinjuriarumpi^^oriaiddici 
axumiadvcrtemus.Contiaverocu.ceru&gcacralisfitrc^ulacivi^ 
• -. » lcs & 

* m m 

- • m 

• * ■ . 

■ 4 

Digitized by Googl 



O C T A V A. 99 
les 6cqutccxlcgibut profici^unruradicncs^cflTcpcrpetirastradJta 
inpria. Infiit.de perpet.& tempor.aclion. ncc ulhbi excepta invcniatur 
injuriarumattiocxlcgc Corncliadefcendens,utique ftandum ctit 
r?gul*,necexecptionon probatiadicittidcbcbit. 

Necut f*r//« pucabatur, dceft divcrfiraris ratio, curinjuriarura 
a&iocx coviciovcrborumortaannofiniarur, ca ver6,quaecxpulfa- 
tioncoritur,pcrpcruaciTcdebeatjCu cniminjuriam vcrbalcm pras- 
tor vindicet , 6c vcro expratoiisedicloomncsactioncsp rattcriae 
poenalesanno, quia prsrorum jurifdiclio tanrum annua fuit, tcr- 
m ' n cn r U x, l. in honorariv jf.deolhgar,tf ncltonib.princip lnflrt.de perpct. 
{5? Lemporal.afiion.utiquc & liliin cfleannalem con'equcnscft: ut ta- 
ccara Realesinjuriaslongecfleatrociorcs & intolcrabiliores, idco- 
queroirum vidcrinon dcbete Jcrgiora tempora iliarum peifecu- 
tioni indulta fuilTe. 

Unde& patcr,firne,ut^^r/oopporcbatur, cadcm utriufquc 
ac"tioni$,pta?toria:6ccivilis.ratio. NccqiHcquara urgct,quod odia 
fint rcftringenda , non cnim eft interpretum, extra legem fibi fu- 
mere rcftringendi liccntiam : ut taceam quod etfi in/uriarum a- 
clio, rcfpecru injuriantis , & inruitu pcenx , qux ipil pctitur in- 
fligi , odiofa fir , acloris tamcn intuiru , ut ei ob acceptam in- 
juriam fatisfiat , Scqualcm qualero accipiat rccompenfara favo- 
rabilisexiftac 

Quod quinto ab utiiitate Rcipublic & tranquillitate fori de- 
fumcbaturargutticntum, nihiiad conftitutioncm jurisconfert, fi 
non acccdat Jcgislatoris autoritas, per ca q ua? fupra difc ur fu fecun- 
dofuse diffcruimusj nec roinus etiam intcrcft Reipubl. providcre, 
ut dclinqucntcs puniantur, quam ut Privilegio tempotis munian- 
tur,& dignis eximanturpoenis l.ita vukeratuv fi.§ iJ.adl.Aquil.l.is- 
in princ.ff.de injur.&famof.hbeH. 

Eademinfirroitatc labocat fcxtum contrariaeopinionis argu- 
roentum; laefis fane id inculcarelicet, ut attentacharitatc,quam 
Chriftianus Chriftianodebetadrcmittenda potius,quamad perfe- 
qucndam injuciam tintpropeniioncs,atnoJentibusindcimpcrari 
i N z non 
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non potcft; nec incafu dubio,Qbi bcnignicr & humanior fententia 

pr*fcrcndavcnit,vcrfamur,fcdinrccctt*,ccrto&indubitato jurc 

definita. 

AdhxcChriftianorum manfuetudo & charitascoufquc ex- 
tCT-dcndanoncft,utrcijuftocximantur fupplicio 5 nccminosex* 
pcditRcipubL providerc,ut delinqucntespuniantur,quam uthu- 
manitatisbcncficiain.cosconfcramur,&privilegiotcmpomma- 
niantur^rgamcntoaccufationumcriminalium,quarumplerrque 
non nifi v;gintiasnorum exceptioneexcluduntur. IqucreU / Z.ad 
LCornel.de f*lf 

Undc & fcptimum atfavore Rei defumptura argumcntum 
lponrecorruic attcntis his > quxadargumenturo proxirne praecc- 
dcns refpondtmus & quxcirca quartam dubttandi ratiooero 1 u pc- 
xiusnotavimus facit, quod favorc & bcncriciodignusccnfcri nc- 
qucat>qui inaliura ma!cncus,acin juri us efle maluir. 

SimiliterneAclorisncgUgentiaReoabfolutionem parir,pro 
ut circa c^T^dubirandi rationem confiderabatur. Etfi eniro pro- 
pterncgligentiam non.agcntium pratfcriptionum jura finrintro- 
du&t, ut taroert hoc vcl tllo temporc, ut Iongiori,vel brcviori fpa- 
cio,hxc vcl illa.aOio prae fcriba t ur , cx lcgislatoris a u tori tatc,cj u fq; . 
dcterminationedcpcndetv 

Quod«0*0 dc Autoritatccommuniamcpinionumaffercba- 
tur,folidercfutaturexhisqu^fupradecifioneprimadifputavimus 9 . 
ubi folidjffime oftcndimus communesopinionos interpretum ne- 
cc(Tariamautoriratem nonhaberc,ncc judicemadftriftumefieil- 
lasin iudicando fcqui, ut taceara nondeeflc, quiconrrariamopini- 
onem :^Micentcffccommuniorero,utifacitBalb.i«rr^.^r^n/>. 
f art.4 part* <fuart£pri»cip4l.qu.i.f.4° 

Idcm dc prarjudiciis,proaiTcrcndaannaIipr?fcriptioncft///OTo 
retaris judicandum ; nonenira cxeropiis fedJegibus iudicari opor- 
tet. Et, i\ pracjudiciis pugnandum forcr, longenobilius cxtarapud 
Mynfing. r. o&frrv. 7. ubi rcfcrt ab Adfcflbribus Ca mcrx Im pcrialis 
soduabuscaufisitajudicatumfuiflCiNccqusccontrailiudCamera: 

Impe- 
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ImpcrialM praejudicium ab Autoribus di£H confilii AltOtfini 43. /. 
quodfiquu , difputantur tantifunt raomenti,utaIiaaliarumcuri- 
aruroprzjudicia, ilti prarferri dcbcant, uti cuivisinforoverfantt 
conrtar, & patcbit cx his quz dc Autoritau prxjudiciorum Came- 
raliumahbidiccmus. 



DECISIO NONA. 

Qminam cedat Tbe/aurui in domo vendita antetradu 
ditionem inventm ? 

TIt lusdoraum fuamCajdmillcflorcnls vcndidcrat,venditore 
adhucinhabitantc,rcnonduro tradita,nccprccionumcraro,a 

quodam vcndiroris famulb olla nummisplcnainforamiueparie- 
tis cafu in vcnta fait. QuxfitumxuUcdat pccuniareperta ? 

Sibi foli pecuniam illam dcberrinvcmor contendcbat ; Nec 
quod Thcfauriinventiportioexconftituto,Leonisin/unica,C dc 
Thefa uns. domino loci dcp utatur , ad catum przfentcm pertlnere 
adcoquencccmptorcro ncc vcnditorcmeo jurcnitipoflc,N6cm- 
prorcm, fiquidcm quod Thcfaurus pro partc doroinolociccdat» 
eamidfleriobcaufaro , quia verifimilircrpraefumituramajoribus 
cjus provcniflP*;atqui locumThcfaurnn vcnn jam pnmum cmpto- 
n venditum fuifle, necunqaaro a roa joribus ipfius pofl:fluro, ut iti 
ceffaurc juhs conftituti caufa in pcrfonacmproris , ipfum jus con- 
ftirurum merito ccficrifimiliterncc veirditorem jurcitlogauderc, 
tumquoddoroinioloci pervcndtionemfcabdicarit, nccdoroinii 
fcd pignoris jurcjnvcnti thcfauritemporcdomuro tcnucrit/.^.f. 
j.defurt.l /3 Cj $ de iicltonib.emptJ.zt.de baredit.vtlacl vend.xum quod 
domus vcndita ncncs vcnditoris ma/orcs fucccflive non fuctit , fcd 
modoa^ h:s r>i;do abillisinhabirata- 

1 i oque njmemptore rum vcnditorererootis.fibifcli pccu- 
niam in>cuum> invcntionis jurc debcn, per teu.trj.nunq^am j/. 



DECISIO 

^refr*rfWr.ffr.<&*0/VubiPaulu^ 
altcriusnonfit; Siquidcm quodnulliuseft, naturaiirationcoccu- 
panticcdit pcrrcgulam Caii traditam /«/. ; ffdeacquir.rer.dem. dc- 
ciaratam cxcniplo fcrse beftia? in alienocapta; ) & gcm.m& in iittore 
maris invcntar:fera bcma licct in aiicno (blocapta fit,capienti ccdic 
d.l }.§.t.derer.acq.rer.dom § fera lttftit.de rer.divif. fimilite t lapiili & 
gemm« .,&ca:rera,qua: in littore maris invcniuntur,in rotumocci». 
panti conccduntur , 1.) ff. de rer.divi/t. t. §.t.dea:quirend.pcffeff. q uod 
cnimnulliuscu\natucalirationeoccupanticcdit rf./ 3 ff.de atquium - - 
rer.dom.tf d. § ferajtijltt.de rer.divif Atqui Thefauruna rcbuseujf- 
modi annumcrarj, ac pro rc nullius jiabcri , tcftis cft VauU* /|/.jp. /. 
deacquirjer.dom.cuiconcord l nnic.Cde Thefaur. 

Ucgcbatut&iliudcxpacteinvcntoris , quodThefaurus do- 
ax\m£\ifonunxl.6}de*c<juir.rer.dom &bcncficiuai Dci utiappcllat 
Impcc.Leo indift. l.umc. Cod. delhefaur. ut ita valdc fir inbuma- 
num, &invidum , hominiinviderc; quod Dcus ipfi provifum vo- 
luic. Idcoque Thcfaurum invcntum merito rclinqucndum illi, 
cui Deus iilura conccfTerit, ac digitoquafi monftrarit, & cujus 
tempore porius, quamaUoilluminvenirivoluit. 

Ex pacte vcn d itons, negaba r uzprimo pccuniam in vcntam pro 
Thefauco, pro ut tnt.umc.Cod.deThefaur. &quandodeacquircndo 
dominio agitur accipi folet habcndam,adcoquc jura dcinvcntio : 
nc Thefauri, & acqmrcndo ejus dominioconftituta huc non perti- 
nccc. EtficnimThefaurusorancmalias qux infutucumrccondi- 
ta cft pecuniam fignificec, nec minus ca quac rcccns a b (con di ta f u i t, 
ita ut dominus ipfius /amdum cxtci & notus fit, quam quaeantiqut- 
tuscujufquc dominus ignotatuc, tbefauci appcllationc vcniat ut 
praftornominis notationcm (dicituc enim quafifc»* «V*^» poG- 
tus in ccaftinum ) pcobatutrx l.item Labe$ zi.ff famil.hercifiund.L 
44 de acquhren.poffejf.l.if.adexhibend. fi tamcn deacquircndorerum 
dorainio, adeoquedcacquifitioneThefauri,fitquxftio,rcquiriad- 
huc aUud,nempc utncmo fitquiiilumfufidicat,& ut pco rcnul- 

lius, . 
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fivr, pro dfcfi&o ,habeatur Atquitalcmpccunije inventx qua* 
litatcoa ab Advcrfanis , vcl invcnrorc, velemptore , doccri non 
poffe, pro ur iliis incumbat attcttantc Sixtino confiliorum Mar- 
6urge nuuro iior.pnmo cor.jil.tt.numer. i;. poft Fabr. Socin. & alies 
ibiallcgitos.quippccuro praefumptio fit provcnditorc (quodn.io 
rc meainvcnuur mcum picfumitur)adeoquconus probandi inad- 
vcrfariura transferat,pro ut & ahas arruman ti pcobatio incumbit /. 
t.deprobat.i.i6.C eod. • 

Immo pccuniaro litigibfam,non efTc Thefaurum,facile mon- 
ftrari poffe , utcunque ahas a partc ncgantc probatio non dcfidcrc- 
rur perjura vulgonota. Ut cn;m fit Thefaurus rcquiri , pccuniarn 
anuquis tcmponbus fuifle depofitam, & ultra hominum meroori- 
am latuiiTej necdominum habcrc l.nunquam ?r.f. t.deacquiren.rcr. 
demin. 

Atqui pccuniaro litigiofam quodattinet ,ejus dcpofitioncm 
hominum mcmoriam non excederc, curodomus, in quafuit in- 
vcnta, ultra fexaginta vel fcptuaginta annos non tteterit,adeoque 
necdoroinum ignorari, cum araajoribus fuisdomus illadc novo 
fitextru&a , ac proindeabillis pecunia lllucabfconditapraefuma- 
tur quod cnim in ardibus flt perinhabitantcs facTuro cflc prarfu- 
tur argumcnto/. // ff. depericul.ejr commod. reivtndit.l.z. $.i.de cffic. 
prxfeli.vtgit. & quaeinaedibus tuis invcniuntur ,tuaeffc judiccntur 
pcrcaquz allegat Spcculat intit.de furt.n. 14. Sixtin. d.confil.t). 
n.26.cum feq. 

Nec cflkere in przfum ptionibus ilia cffc pofita fiquidem pra- 
pterprxfuroptioncro , quis fatis probafle cenfearur,dum abadver- 
farionondocctuTcorttrarium,pcrr^A-r.w l.penult. Caui militar.poffrfi 
velnon , ubi g'off AJciat.de przfumpt. reg.i.pra/umpt. zi.n. 2. Sixtin. 
d.conjij.n lumfq. 

Nct ad dominii probationem apodifticas requiridemonftra- 
tiones,fed poffc d uoinia rerumrocrisetiam inditiis probari, pcr 
tcxtuui in leg. inditia, Cod. deret vtndtcat. & tradita a Mcnoth- de 

arbitr 



Digitizcd by LjOOgle 



44» 



'■J 



104. D E C I S I O 

arbit.iud.qudl}M.2.cap4i. cum in dubio & inccrtitodine probatio- 
num(cujuiraodietiame{tdorainii probatio j*.vr Menoch.d.loc.n.i.) 
pcr conjcduras liquid iflima probatio inducatar^r tfxjml.ltcct 7+ 
ddegat.prim & traditaaScxtin.</.ra»p/ 

Quibus fi c fta n t i b us , & 1 n fact o poQ ris , clara & apcrta pro vcn - 
ditorc eztaret dccifio m L 67 ffJem vendicat. ubi cum quisa tutorc 
pupiliidomumracrcatus, ad cjusrefc&ioncm fabrum induxiifct, 
ifquepccuniaminvcniiTct, dcqurrereuir^adquempertineati rc- 
fponlum fuit, G non thcfauri fueruat , fcd pecuniafortidepcrdita 
vel per errorem ab eo ad quem pcrtincbat non ablata , cj us illara 
pcrmancrc, cujus antea fucrat. Concordat /.3/. § . i.deacquirjrer.do- 
mm. ubi Paulus iiquis,inquit,aliquid,vei tucri caufa, vcl metus,vcl 
cuftodiae,condidetit fub terra, non cft thelaurus,cujusctiam fur- 
tum fit. IUuftrehujus rei exemplum cx Jafone rcfcrr Duarcn. adl.3. 
§.Heratm t ieM€quifend.po(Jeff & in coromcn t. ad titii. Digcftoru ro de 
acquk.rerJomm.eap. 4. mcrcator quidara quatuor raillia dncatoru, 
majorisfecuritatiscaufa,&quoMuius pet marerransfcrri poflcnr, 
pilxccra inciuferat, eomortuo.filius , hujus rciignarHs, ccrara illa 
inmtori, inftitoi Aromatario vendidit, a quo cum iaibi invcnta cf- 
fct pccunia, acquaereretur cujufuam fit, prioris mcrcatons filio il« 
lam reftituendam cflc dccifum fuit , dcfumpta decidcndi ratione 

exd.l.67 ff-de reivcndicat. & tLl.ji.g.t dtacqutr.rer.domw. Con fi milis 
cmtdccifio,caiushaudabQrailis,&in terministerminantibus, ut 
loquuntur conf.Marpurg hb.j.cenfijpertot, ubi confimilit e r , pro 
vcnditorcrcfponfum, & pecuniainvcnra ipfiadjudicata fuit, inv€* 
tore cmptoreque remotis, & ad reftitutionem condemnatis. 

Pofito, pccuniam invcnramanriquinjroistcmporibus fuiffe 
d epo fi ta m , i t a u t c j us memoria non extet,ncc domin i u m , qui fcia- 
t ur . habeat j nihilo taroen minus fibi illam debcri veaditor cdten- 
debat: fiquidem ( quod eft fecundum ex parte venditoris allatum 
arguroentum) rheiaurmu inventum, domino loci, vciin totum 
▼ cTpro pirrc,prouripfc velrertius quis invenit.cedere , juris cft 
AOtiifimi, «t conftat ex Unic.QJe Thefaur.tf $.Tbefsmro*,imiit»t, de 
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«r <fo£ Arqui venditorfcin cafu propofiro inventtenis tcpore d<& 
j^fi^omusm^ 

poiTcfiquidc pa&is,i5c convcntionib.dominia rcru non rransfctunf 
mt.cftgcncralism/.2<7.C^/>^.& infpccie.devcnditione.cVcp per 
ilJatn^olam.tradicionenon kibfccuta , dominium incmptor5notl 
transferatur^extattext.r* f.f.circafin. lrfttt decontr*h cmpt» ubi Ja^ 
ftinian. qutnondum,tnquir,rescroptoritradid>r adhucipfe domi* 
nusc(tjConcordat l.4offdc*8ion.empt.lfipater$. C.eod l fi*gerfo ffi 
de rei vcndicJfcrvum Z7. C. eod. l.qut ttbt i.C.dc b* qui* non dom. manum. 
fu*t\ nec dari poteft teztus contrarius , ubiante tradiuoncm domi- 
nium rci vendita? cm ptori aflera r ur. ^ 

Idquc adeo vcrum perhibetttr, nt ft nolit ree» tradere veni 
ditor, prxcise ad id non cogatur,fed fibi illam , prxftando tnterefle, 
retinercpoffit;utipoftJohanncm & Bulgar.antiquios glolTarores 
tcnctSotin.ml.p ffderebcred.ficert^ 

qu&proeoquodintcreftproferunt. Vaud t.qu*ftiou. Sf .Vithin.libr.*con- 
troverf.cap.30.Gccdd.dt contrah ftipulat.cap g.coruiuf '4 *».6f.camfttjq. 
perl.i.l.u.inprin.juncl.f.idem stt nontrsdentemj.ts ff.de aBionib. em L 
l.4.C.eod.l.io .quibusmod.pii>n.velfafoth.t<tcit.co»trah l 6. C. dc hared. ve< 
acl .vendit. l.ij. Qod.de fidcinftrumcnt. Urgcr pY*tcre* squitatis ra- 
tioncm. Natura «quutneft , ut cujus cft damnum &incoromo- 
dum ejufdcm & fit commodum l.io.direguliur. Atqui advendlf- 
torcm periinercomnc damnum &Linconnnr)odufriva^^*t^a<i>^^ 
ncm rci vcnditz contingcns , ira urfi rcs vcndira ancc tra^dinCmlSf^ 
pcrcar,cmpcori precium,fi quod fol vir, r efti r uend um ,a ut nohcwtjft' 
folurum rcroittendpm fit.uti difputar,& concludit Cujac./j£' $. 
dfrican.exponens l. / %.Uc*t. q uetB fcqu u n t ur Vulr .in comment Inftttutl $ 
di empt.z? vend. num 7/. Borc h.ad eiufdem titmjft Boce r dtfputgttonf 
tU£r,di8>ut.4.tb.79.pertcxt.inl.fifu^ + 7 / 

ptrtcul tfccmmrri ventL * U\.* 

£)var>h valdciniquuro eiTeafTcritcrnptorcm ditari * ctiro da- 
mno vcndiroris 1 14.de tondtfl indebA.tt deverb.obligathn tolxtro* 
ta coatradu bon« fidci,/.*CVf 1 6.CMcontrahen% ,. 
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ditoreejufquc patrocinioutiturLudov.Rotiun t&lficfuvatmtli- 
Uri4Mv<fbor.*bti£4t,i\\9£2i)&%tfiitW\* t i centrfiv.io.Ama^Qdedfi 
i.mum.ti cumfe*. 

Oc?*v0 , ultra dimidium jufti precii Ijefus-veudttoradve rfu$ 
cmptorera agerc poteft , »t res vendita rcftiruatur , vel quod ac- 
cft jufto prccio fuppkatur , kg< t. Cod.de refcind. vemdit. Atqui in 
cafu propofico vcnduorem longe ulrra dimidium jufti prccii hc- 
fumcife, habiu rationcthcfauii , coquc intcr fruftus rei vcit» 
dita? connuaierato , pro ut ejus ratiomerito fit habenda quippc 
cumindijudicandalx6ouc,xftiroatio fccundum tempus contra- 
fius , qualisturr fuerit , ineatur, licet occulta.fueric rci quali- 
tas , 5c miniuc patcas Ug. /. m Jin. Cod.de refctndehd. vwdit. /j. g.f. 
dr iur fifc. 

Quo eodcm argumcnto pro vcnditorc ufus fuit Roman. toc$ 

fifr* aSig ito.. 

• 

Venimue cum cerra frt juris regula Thefaurum ia atieno 
loco invcnrum pro diroidu cjus partc domino loci ccdcrc , (i 
ca u \ tcrtio fit repertus , ncc rn pcrfona vcnditoris , ad tradt- 
tioncm ufque doroiniumretinentis , cxccptio doceri pcifit,Nec 
ctiam tcxtus dart , quo emptoris cfic dicatur,utique fecunduoa 
rcgulam allcgaram venditori»ccudomino^uI)udicandocflrcii»Bi- 
mos in litcm dcd u&os. 

Pro eroptore affcrtur frimi teg. $7- Se rti vendscmt. ubi Tke* 
faurus in domo rrccnrcr empta (nvcntus ( ipfi cmprori ad* 
judicatur ) niri poflit doccri , pecuaiam inventam fuiflcpei- 
ditam , vel per errorem ab co , ad qucm pertinebat , non ab- 
latantj. Arqui in cafu pracfcnri venditorcm pjobatc non pof- 
fc , quod pccuma iavcnta fueru dcptrdita, vel per crrorcm k fc 
aut fuirneglefta. 
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modum Jnreritusdominiutn cjus cflcarguat , cujusincommodo 

rcs pcrir/.p.C depign.atl. §.2 § i § 4.lnfi.quib.mod.recontrmh.obligat.l. 
f.§.*.l iS.commod. /./. C.eod.l.f.dereb.cred.l. zi.in fn.de regul jur.i /. §, 
4. de obiigat.tf aclton.lincendium //. $ ibi Dd.C.Jicert.petat. 

Rcccnfuirausargumenta ., quibus utraquc pars intentioncm 
fuam probarc conabatur. Videamus quid pronunciaridcbcat, & 
cuiccdatThefaurus,indomo divcndita,antetraditionem inven- 
tus, Confultus rcfpondinihil fibi juris vcnditorem inThefauto in- 
ventoarrogarc poffc, fcddividendum proarquis partibusintcrin- 
ventorem & cmptorero, per text, in t.untc.C.tbef*ur.§.Thefaurut, In' 
fiit.de rer.divif. junttis iis qua? pro cmptorc fupcriusaddu&a fue- 
runt. Nccmovenrrationes,quibusinventorfibifoli pccuniamin- 
ventam dcbericontendebat j quod cnim pr;moatrinetrationcm, 
ptoptcr quaro doroinoloci portio c hefauri dcputata fuit,qui nimi- 
rum vcrifiroiliterprarfumaturamajoribus cjus provcnifle,n©n eft 
illa fola,5cunica jurisconftiruri ratio,fcdeft&alia,quianimirum 
thefaurus quodaromodoloci cft bcncficium,ejufquc acccfllo & ad- 
jun&uro, ideoquc licct ratio prior in cafu propofuocefler,non pro- 
ptcrcaftatiroipluro jusconftituturoccflabit.. 

Similitcrnonfirmaturinvcntomiwtcntiooreo^qiiodPauIus 
J&usin/ji.f t ff.deacqu.rer.domin.thcfauium invctura invcntoris 
eflcaflcrir,fiquidcroan indiftin&e, & quoviscafu tru (aurusinven- 
tusinventori in totum cedar ibidccidcrenonconftituit,idcoq;fe- 
cundum diftinctionero icci,ir quoinventusfuit,cxaudiendum,& 
quod ibi dceft cxaliis textibus fupplcndum.- 

Ad regulam.quadicirur, quod qua? nullius funroccupanti ce- 
dantfacilis eft rLiponfio; vcracft^dercbus^qusromniexparte func 
nullius,cujufroodifuntfera:beftisc/.j §.\.deaiquiren.rer.dom.§.fer*:, 
lnfiitut .derer.divifii\)\\\i gerorox & quajinlittorcroarisinvcniun- 
lur // §.t % deatqutrjojpjJ'l.i.derer.divif§ittmUpi[liJnftit.tod. Atqui 
thefaurus non cft abiolureresnulIius,ur qux oliro dominum ha. 
buit,& ctiamoui^habct, nifi quod is i^notctui icumhareda 23.de 
acquir.pcftjf; 
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Monmajoris eft importantiatquod thefanrus Dcl fit bcocfi- 
•ciuro & don um forrunc , / uiic.QJtTbefdut.t tyde •cquhr.tctMmim* 
fiq«id'eni exindefit>utpars aliqua invcntori ced*r,at quo minus 
in totara invcatori attribuatur, probibet ratio pro domUo iod 
» fniliiaaa, quii nimirurn vcnfimilitcrpracfuBJitur a inajoribus c;us 
provenifle , & quiaquodaromodolocieft bcncficiurn, ejufqucac ■ r 
ceiTio flc adjun&um. Majoris primo intuitu importanti* Yidcntux 
effeproTcnditoriscaufaquzatTlrunrur. 

Ncga ba xptimb pecuniam in vcntara proThcfau ro h abcn d i m , 
«deoque jura dc in ventionc Thclauri, & acquircndo cjus dominio 
confticuta, hucaon pertincre, fcd fibi ccudominopccaniamin- 
vcn tam reftitui debere. Vcra fane cft argumcati indu&i propafi* 
tioraajar.filfarninor. Quodcnimm l t7.jf. dcrttvendt at iaeon. 
Srmationem propofitionis roajoris add u£a , Scaevola pccuniam 
fepcrtam vcnditoriadjudicat,idcofu,quiaproccnoprx(uppoai- 
tur pccuniam a pupiiioruro parcnte in domo divcadita repoGtam 
fuiffc Hqaod Paulus iuiy.de acquit. tet.dom n priori fuppofit* 
ipcrriusindi£at,daro ait, noneflc thefaurum, adeoquefurturn fie- 
h pccunir.quam quis,vcl lucricaufa, vcl metus vclcuftodiae.con- 
dideritfubterram. Similiterquod incafu cx Jafone rclato, pcca- 
nia per aromatariura emptorem invcnta vendirori adjudicata ii- 
itj candem id faft um o b ca ufam ,q uia cx partc ipfius fatisprobatuna 
fuit , pecuniam invcntam a patrc fuoroajoris iccuritati$caufa,& 
quo tutius per roare transferri poiTct cera? inclufaro fuifle. Idcna 
COnftitit in cafu cxc$*Jtt.iylihtiptimic**fli*tum Mdtput^efffiumillz- 
to, Gquidcm ex tcftium depofitionibus conftabar, AGoris parcn- 
tern quando moriturus paupnribus duccntos aurees de pecunin 
queftionis lcgare vcilct, coraaafr cftibus ap eruuTc invcntum iri hip- 
f opcram quadringentorum aureorum in fuprcma zdium, a filio 
poftmodum diveiiditarum, partc, ut ltanihilincafibus modorc- 
latis fubfuerir dubitatioQis,cur nonxcftitui dcbuciit vcnduoripc- 
cuniain scohs croptisinvcnta. 
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Atincafu>qwo<!ic9gimu$ita!cqu!dhoiic«n!Htie,«ccpK>b»» 
ripotuir. Conabaturfancvcnditotprobandiamisafcinadverfi* 
num devolvcrc, co quod afntmanti incumbat probatio , & pt» 
venditore thefaururo cfle negante roilirct juris pracfumptio; fcd 
frufca?ctfi enirn fint qui ftatuant,onus probandiincumbete illi, 
quiarTerit pecuniaro repertam thefaurum cffc , quos p#ft Socin. i» 
/,j. # Ntratimffdenccpitrcn.fojpjf illegat.5c fequitur Rcgncr.Sixtin. ^ 
Cirjiltorum Morpurgtnjium libr^ i, confilio dtcimotertio , numtr vigtfims ■ 
tertio, at tamen vcnoc cft opinio, Thcfaurura eflc neganti probatio* 
ncm incumbere. 

Necobfrat rcgulaaddufta , quod prasfamptio fir pro ncganto, 
adeoque affirroanri prebatio incurobat non ncganti /. l.L 22ff.de 
frobstj.ij C eodl.10 Cde non numtr.fecunS\opi\&za\ id fallit, quando 
quisinnegativaimcntionem fuamfundat , fcquandonegativaad 
affirmativamrcduci poteft, tuac enimcontranegativara , mqua 
quisintcntionerofuarofundatprajfumitur, niG probetur Ififilius 
tff defrobathnib. I cumdeindebttoiy eod. Lu.Ce0d.l7 § fin ffdeltber. 
€*uf* Arquivcndjtorinnegativaintenrionem fuamfundat, & 111 
effc&u anSrmat potius, quam ncgatj conrenditquippepccuniani 
frtvenran a majoribus fuis fecntitatis caufa, quo a furibus It la- 
fronibus tutius prcicrvari potuiiTct • in doroo divcndita abfcon. 
ditam fuifTc , idccquc ipfi incumbct tntentionis fuzfundamcA» 
tum probare. 

Probatumautem non ccnfcbitur cxco,quod quz in acdlbus 
rneis invcfiioattiff , mca cflfe judicentur, at quod qux in cdibu» 
f int per inhabitantes fa&a cfle prsfumantur^ilquidcroprior illa 
r*r*fump'io, f;cirquidem , ut pecunia tnventa rformnotoci pro 
partcced^t,quianirorurn vcrifiroiliterprarfamftUTa maionbuse- 
ju»;pro verniTc ar 0 or\ cuk i t ut totus loci domtno concedatur > fcd 
tbincccflc efl probarc J.pofirioncm a majoribus faftam fuifle, 
quodintafu c, nnavcu Jirorerrcrinanpotuit poftcrforcmvcro^ 
prarfumptK>iH.-.n qu J mtincr, vcrumciiquodaflcrituT,fiabiiid% 
iaquilinisiifctu a,4 ^uoncadcsfiat ppflifla;* atincafu prxfcmi^ r - j 
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domasdivendiraracccfllvc&connnuativcabco qiif ?d)ficarictt- 
ravir,cju(quf poftcris poffcflanonfuir,fcdalii<,quan<ioquccloca- 
ta.&adivcrfis poffcflbnbus poflfcfla, ita praefuratioprovcndirore 
facicns,conrrariaprarturoprioncelidarur.*rj L?^MhgU.§JL% f,fi». 
C.de quadriew.prafcript U.dehtt qutjunt Juivcl*l.]kr.l. 74.de lega.L\4.dt 
prob*thnib.& prdjumpt. 

Immoliceta primoxdificator^ciufqipofteris,ad prarfcnrem 
ufqucvcndirorcmdomus fuccdTnc 6c fincinrcrruptioncpoflefla, 
necetiamdivcndita fuiffct.noniamcnproprercainventori pccu- 
niasinvcnrar portio abjudicari, & domino asdiuro rotaad/udicari 
poGcr.cutn afamulis hofpitibus vclaliis ctiam pcrcgrini$,pccunia 
imbircponipotuerit ut ita , quia lncerrumcit aquo depofirio fit 
fa&a meritoob ignorarionem domini thcfaurns quodaromodo 
pro dcrcli tto, & rc null ius habcatur adcoquc propartedimidia pof. 
fori,proaltera dimidia inventori atttibuatur. 

Necquicquara facit , quod domus, in qua invcnufuir pccu- 
nia,ultrafcxaginta vcifeptuaginta annos nonitcterit,adeoqucdc* 
pofitio pecuniar lirigiof* hominum mcrooriam non cxecdatiGquL 
deroverumnoneit.utpecuniaprothcfauro habcatur,depofitionc 
cjuscxifteredcbcre uItrarocmorialcm,&cxcederc horoinuro arra- 
temifcdfufficirignorariaquothefaurusfitdcpofttus,&quifintdc* 
ponenti ha?redcs,itautdominura quifciatur,nullumhabear;quo 
fenfuaccipicndaeitdcfinitiothcfauric^ /.3/^.1. ^c<af^«r/> ,rtr.dt,mi*k 
alla ta i & a venditorcin fenfuia percgrtnum oc a rocntc autoris aho- 
nurodctorra. 

Atqiiramanet venditorcm in probarione minorisdcfecifl> f 
nccabipfo fufficienrcr probatura fuifle,quod probarcdebuir,& iru 
tendit adcoque decifionetn Scasvolas qux extat inl.67 dereiven- 
dicat. ipfius intcntioni nihii conduccrc , ncc iudc ftabiliri po- 
tuifle, 

Secundum expartc venditoris allatum arguroentum quod at- 
tinct,oronin6iilud pro ipfocjufquc caufaconcluderevidctur. 
Cum caim ccrti fit juris, Thc&utum inrcntutu domjno loci, 
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vcl in totum , vcl pro partc , pro ut vcl ipfe , vcl tertius quis invcmr, 
ccderc/a*. C.deThefaur.f.l hefauros. Jnftttut.derer. dn if. Etvero 
poft tradicionem rei venditxcmptor priroumdoniinusconftitua- 
tur , nec a venditore adcmptorcm dominium abeat,ni(itraditio 
fublcq uaturpcrtcxr./*7 t (j , .j. c/rc* finemInftit.decofttraheH.emptJ.40.de 
M&iontb.emptJ.$.C.eodJ.fo.dereivendicatJ.27.C.eod.l helaurus in cafu 
propofito vcnditori, fi nonin totum , pro partetamen, adjudicau- 
dus vidctur,quippeinventusindomo,cujusipfe vcnditorinvcnti- 
onis tempore dominus cxtitit. 

At rcfpondcndu jura quibus thefaurus domino loci, vcl in to - 
tum,vcl proparrcattnbuitur, dccoaccipi dcberc domino, qui ple* 
ne,&oroniexpartcdominuscxiftit : atqui venditorem quod atti- 
nct,ctfi rcs vendiraantcquamcmptoritradatnrjndominiovendi. 
toris mancat,quia tamcn emptori eo nominc a&io ad vcrfus vcndi- 
torcm compctit,non plene ipfius venditoris rcs vcndita exiftir, fcd 
cmptoris potiuscffc cenfctur per text.imi. t4i deverbor.fignifxcatju 
qut 1 j*. deregul.jurJ.reminbonuT2.ff.de acauirend domtm xcn&hovxcxo 
inftar creditoris habetur,& pignoris potius.quim dcminii jurerS 
vcnditam tcnct pertext.inl.ii.§ g.dea8ionib.empt.l.}i §.g.jf.deadilit. 
edtti J. 22.de hered.velac7.vead. I.14.S defurt. id quod exindccriam 
iatis patet.quod fimuiaccmptio vcnditiocontrada fuit,omnc fta- 
tira pericuhim &incorarooduro ad cmptorcm pcrnncar , ut< unq; 
icsnondum fir tradita.ut ita quoad commodum & incoiv.tro.ium 
meriro pro domino habcarur \ alioquin cnim finullacxpartepro 
doroinoemprorrcputarctur,rcseropta fiantctraditiorcm pctirct. 
ipfi perice non poffct,pro ut pcrit jqxt. S *• bifiit. de contrah.empt. 
1.7 J.g.deperic $ c m mod.rei vend.l. 1 J.f.C.eo. quodrcs quaevis ftio p< r- 
eaidominononalu §.2.§.i.ffi.4.1nftit.tfuib.mod.recontrJ) obitgai l <;. 
C depig*or.»c~i.l.f.§ 4J ig.commodJ.t.C.eod l f.dereb.credtt infin de 
regul.jur.l.i $.4 deobltga>tonib.t$ atlionib l.incendtum /r.&tbi Dd.(f.ji 
certpetat. pro ut'pienius (ecunda , quarta, &quinuratione pio cm- 
ptorcluperiusallatadedutlum fuir. 

Ncc vcruroeft, quo4 venditorprscisenontencaturrcm rri- 
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dcrc,fcd in ipffus arbitrio <5c bcncplacito ccmiiftacvcl rradcrerg ve". 
ditam,vclidquod intereft perfolverc,prout, ptoaroplificanda 6c 
confirmanda propofitionc minore argumcnti allati addcbaturv 
Etfi cnimnondcfint,quiita ftatuunr , attarocn verior&comrou- 
niorcft contraria opinio,vcnditorcm prarcise ad traditionera rei 
vcndi a?ob gzt .m eflc, pcr textumapertum in l.tt. §.z.de*8iontb. 
tmp< LjtGjHUvo c<></.utquadc replcnius,agarous, nonefthuius loci, 
Dcc iirgct ncccfliras; fiquidcm dubium & inccrtum , peraequc in. 
ceritun 5c dubium probarinon poreft , fcdneccflecft.utquodpro- 
paiionis loco anvrtur cerrum & lndubitatum exiftar. Imm6;li* 
«Cf d< tur, quod vcnditor przcisenontcncaturabtradnionemrei 
vrnd.tXiinde tamcn nihil, quod ad retcntioncm thcfauri faciat, 
infcrri poflct,fcd rcnerctur nihilominus venditonucahud mtercf- 
fc ; ita 3c coramodum thefauriemptorl praeftare. 

./Equeincerra & dubia cft probatio cx parre vcndiroris tertth 
toro ajlata 5 Cujus cft damnum & incommodum , inquit vcn< 
diror, cjufdcm etiam crit comrrodum & crooluroentum rci ven- 
d\t* acccdens. Atqui ad vcndirorcm pcrtinerc omne daronuna 
&incommodumantctraditioncrorcivcnditaecontigcns. Ergoad 
cundem ctiarn comroodum , puta thcfauri invcnri pcrrincrcjw 
Nfgamus affuraptum , adcoquc per invcrfioncm rcfpondcmus* 
Adquem lpcctir incommodum ad cundcm ctiaro fpe&arc debcc 
commodum. Arqui poftperfcclum conrraftum eroptionis vcn* 
d uonis omne pcriculum & incommoduro ad craptorcm pcrtr- 
nct. ita ur prcctum (olutum rcpetere non poflit ,ac nccdum folu- 
tum venditon lolverc tcncatur , pcr tcxtum apcrturo m g.cum^ 
autem, lnflitut.de emptton.vendnicn.\\ib\ Juftinian. cum ,inquir,cra- 
ptiovenditioconrrscla cft (quod fit limularquc dc prccioconvc- 
nit) pericolum rci venditxttarira ad cmprorcm pertinct , tameifi 
adhuc carcs cmptori tradira non fir ; iraque fi homoraortuus fir, 
vcl aiiqua partc corporis lxfusfucrit,aut aedes to'2, vclaliqua cx 
paac,inccndioconiumpta;fuciint , aut fundus vifluraimstotus, 
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yel aliqua ex parte, ablatus fir, cmptorisdamnum cft cui nYcefic cft 
iicetrcmnonfucritnoclusprccium lolverc. Concordat i.7.t.S-de 
ftrtcui.tf temmod rcivend 1 1. Cod.eod. Nccaudicndus eft Cujac. dum 
diftinguit intcrprecium, & td quod fupra prccium inc-crctt, ita nc 
fi antc traditioncm rcs pcricrir ipfi quidcm cmptori pereatquo- 
ad intcrefic nc id quod inrcreft fupra prccium rci confeejua- 
t-ur, pcrcat vcro vcnditon quoad prccn rcftirutionem , &amitfio- 
Arm nondum folun, nc fcilicct emptor tcnearur venditori prcci- 
un nondum tolutum folverc, ftd f >ofllt id retincre, <Sc quod (olvit 
ro >etere Arconrrariicmpfi in fjcicm ]ut\it\.d.f.cumautem t ubine- 
ccCTcc itinquir^en-ptonlicctrcm no fuerit natlusprccium lolvere, 
agcns dccafu.uhi res vcndiraantetraditioncperiit ita u» tradincn 
polHt.Nec rtiud.J 1 ian: pronunciarumco , ur rcr.rai Cujjc.didi 
potcft,quafi lu 'r.O jrc ira c btir.car. arquitatc al.ud fuft* 

dente, pro ut l a . i uiiltruu^nibus.ni.darjuris rtgula? pro« 

ponantur.cxfummo j.rc p< tirar, liquidcm mcra eft illaelufio,att. 
toritatcn iun JuftinianwO ia InAitutionibus quod habetur, dcrra- 
hcns & infringens,contra qua.n ab Imperatorc/»/ /r/f.procemit 
Inftitutionum fancitum fuit. 

Immoidem quoquc jure Digeftorura conftitutum cfleaper- 
te patet ex / r.§.2*derefitnd.vend.ubi dicitur mortuo homine vcndi- 
to pCrindchabendam cflc vendittoncm,acfi rraditusfuiffervendi- 
torcm namque hbcran,& cmpron hommc pcnrcut taccamus rcx- 
tusalios quos cxhbris Digeftorum atrert,& contraCujaciura inda- 
cic \r\toi\ Vabct.ltb.2.conieflur.cap.c.4. 

AdprimumCujzcii fundamcntum,dcfumptum ex i.;;. Locjt.Kc- 
fpodcndum,proponiilliccxceptionem rcgulc traditx /« §.cumau- 
temjnftit.de contrab tmpt. proutrecle annotavit Accurf. ibidcm & 
arguit refponfum|eiuldcm Afrincani quod orat/*/^ .\9 ff.de folu- 
//on/^«f.nccob(curecolligitur?x./ Luciw it.de evitltonibus. idquod 
plcnius pcrfcquitur, & explicat Antonius ¥&bci dtB.cap 4. It0"i 2. 
conjeclurar. ubifcribir, regulam traditam tn § .cumautem, Infittut. 
de ccr.trahend. empt. vcrarn cflc , U rcs vcndira omnino in rcrum 
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naturaeUc dcfiit, proutomnia ibi rclata cxcpla, itafe habent,at ft 
pcr rerum naturam rcs vendita adhuc prarftari pot eft,puta fi fundus 
fir pubiicatus , fcrvus furtofubrra£tus,vendirorem non libcrari,ni. 
fi a&iones fuas prae ftcr j quod fi nullas habeat , puta quod rcs , quam 
vendidir, aliena fucrit,aut fundus venditus publicatus, tunctcne- 
turad reftiturioncuj prccii , quod non prarfteteam rerrvquam per 
rcrum naturam praeftare poteft, fi forte.aut rem a lienam einere.aut 
fundi publicati prccium iis.quibusa{Tignatuscft,prac(tarc vclit,/<g. 
quod pepe }f § firet venMta.de contrah. empt. 

Aliiali s (pccialitatis rationesinquirunt,ut videre cft apud Pac. 
f.antinom.g. Dominic. Arira. decontrah.emptjhe/6. lderarcfpon* 
dedum.ad rcliquas pro Cujacioallcgaras lcgcs /contincri nimirum 
illis cxceptionesa -rcgula.propofita ind.§.cum autemj } n ftit.de contra- 
hen.empt. Siquidcm quod w l. 4. depericui ejr commod.reiiendit. acons 
&mucorispericulum , advcnditorem vini pcrtincr, dc rcbus qua? 
deguftan folcnt fpecialitcrobtiner,utufqucad dcguftarionisdicra 
periculumfuftineat venditor d.l.$.§.t.verf.cxhoc*ppara.l.i.inprim» 
cip eod /.?4 § .f.decontrah empt. Sic quod in l. 11.de pericul.& commod. 
rrfxxW.leclorumconciforum periculumad venditorem pcrtiner, 
jdeoflr,quia in mora tradendi fuit t /. 4 1-6. Cod.de peric.tf commod.rei 
'vend.is9.inprinc.deatlt0nib.empt. & q uia vcndi t oris culpa periculurn 
prscoftlr, dum in publicucn illos pofucrtt ficqucufum publfcum 
impedierat, § xum autem,verfic .ejuucjuidenim, lnflit.de contrah. empt, 
Lvendttor 16.de aHionib. empt.l.fivina if.tnfin,deperuul. commod. rei 
vend.l eum cjui 14.inprinc.de furt. 

Si m i li tcr q uod in l.J4>§.\.dcfericul. commod. rei vend. p c r i c u • 
lumante traditionem rci venditai conringcns venditoriscflc dici- 
tur, proprcr culpam & ncgtigentiam vcnditorsfit» dum afuribus 
non cuftodivit; Acccditquod incafu d.l.14. dcbeatur genus,ar qua- 
dogencraliteraliquid venditur,&gcnuscft in obligauonctunc an- 
tc rraditiotiem pcriculum eft vcrvditoris, quia genus pcrire noti p o- 
tcft/ incendiumn Cficert .pa.l.r.§4.de obligtt.f^ atHiomb §.z.verfic $ 
iquidem, Infiitut.quib.Mod.recintr*h.obhg*t.t\t^\icii& manct non ad 
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renditorero, fcd ad cmptorcm pcrrinercomnedamnum Scincoro- 
mod um antc traditionem rei venditz contingens,idcoquc ad cun. 
dcm ctiam,comraodum & in fpecie inventi thclauri eraolumcn- 
tum , perrinerc. 

Unde& patctfolutioad^r/^provcnditorcallarum argu- 
mentum: Cumenim non ad vcnditorcm,fcdadcmprorcm pericti- 
lum rei vedirx , antc traditionem contingens , pcrtincar , ncc rhc- 
faurusunquamin potfcfTionc vcl dominio vcndirori* ft.crit /? £ h 
de tcquir.pojf )un& l.i §.i.eodem. utiqj dici nequir ,cmptorcm ditari 
cumdamno vcnditoris, ipfifi adjudicctur thciauiunnrc vcndita 
anterraditioneminventus. 

Ex quinta pro vcnditore aIlataratione,hocquiderocfficitur, 
quodquiathcfaurusquodaroroodo loci ctt , benchcium cV locoaf- 
fcrvarur, non torus in ventoricedac feddimidia ipfius pars domino 
loci artribuat ur; ar quia proprie non cft pars & f ruftus loci l ; § i.de 
Mcquir pofnec candcm acccflionis rationcm habeat , quam habcnt 
excmpla in centrariuroaddu&a,uriquetotusdominolociatTigna- 
ri non potuot; dcindecum non plcneipftus venditotisamc traditi- 
oncm rcs vcndita exiftat , fed emptohs pottus eflc ccnfcatnr, 
per ca qua? circa fecundam dubirandi rationcm adduxirous , di- 
midia invcnti thcfauri pars non vcnditori fed emptori cedatns- 
ccflccft. 

Qiod fextb 3 fTcrcbatur non cenferi fimul ctTe vcndita vcndi ti- 
onisrempore,qua:ignorabanrur, vcrumeftdehis,quaead rcm vcn- 
diram fc h*benr ut pars, accctTio, & adjun&um , & qusc alias cum rc 
vcndua vcrnrc folent, fi nominatiro non cxcipiantur,^./ .77. ad thc- 
faurum vcrotrahinequit,cumfcparatama domo divcndita ratio- 
ncm habcar</ 1.!.$.; deacqNirpo/frffiutCicbiccommodaiivcVit^c- 
rincabiturincjufmodithcfauro&pccunia.quarfortcfuitdcpcrdi- 
ta, vel pcr enorcm ab eo,ad qucro pcrtincbat non ablata, qut cft ca- 
fu S lcgis 6 7 ffde rei vendtc. 

(^tod/fy/rWacontra&u tocationis conduclionis^ad conrra- 
flumemptionis vcndiuonis infcrrivoiuit,inaniconatutcneatur; 
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ii« DECISIO 
dubiurnquippe, & incercumm adhuc eft, Nurapenfio propters- 
bcrratcmfru&uucnaugcaturinegat id poftalios Arrius Pineiiusa^ 
1.2.QM refcind.vendit p trt.t.cap z.num. ^xumfiq pertext. in ificaert* 
2r.f.vur»jiQr,Locat.atiudubium, Scincerturo pcrarqueinccnuiHi 
& dubium probari ntqueat* Deindcetfi, Ln condu£torcitaconfti- 
turum cfiet, ur proptcr ubertatcmfru&uum penfloaugcatur, inde 
tamcnnonrccleinferrctur, id quod vcnditorinfcrre voluit. Cura 
eflim proptcr nimiam fteriliratcm condu&ori pcnfio rcmittcnda 
vcnh^pcr te \-tum in l.2$,$ 6. Locat. & traditaa Panrimanno de Lo- 
xat.ccnducl.qujft.2. utiquc noniniquum cfiet, pcnfionera augcrjcx 
nimia ubertate fr&uura arguracnto /. io de rtgul iur. At dilpar cft 
ratio in contra&um totum craptionis venditionis sfiquideen nul- 
luro cmptor lcvarocntum fentit , ncc prcciura ipfi vel potum vcl 
pro partcrcmittitur, G res vendita pcreat , kd oranc damnum <5cra- 
comraodum,ad ipfum fpc&atjtcncrurqucprccium^noQattenfa 
reiintcritu, vcnditori pcrfolvere $ cumautem, U4fl1tut.de cmpt.vena\ 
1.7.1. $ dcpcricui ctvnmod reivend. 

OcUvum, ex partc vcnditorisallaturo arguroentum quod at- 
tinct,difpurarur,&controvcrtiturinrerprcrcs, An Venditor *.*•/<£. 
zXod.de refcind.vendit. agcrcpoiTjc rbclauroinrcdivcndita inven- 
to- Afncraat Komsn. ad ieg.fi quu }6 ,de verbor.obiigat \ dicens feita 
cxfa&orcfpondiiTe. Ncgat Arctinus addicl.legfi quis, numer,$.Q\. 
gnol.<a^/r£. i.Cod.derefcmd. vckdit.nu. 171. quosallegat &fequitur 
Fachin. iib. 2. controverf.cap. 20. Arum. decif firenf Ub. t. decif. /. num. 
a./. cum feqm. Curo enim venditor in fua potcftate , poflellionc & 
dominio thcfaurum non habuerir / 3. ^5. de acquir.poffeff\i\\c\ut 
Lefus in prccio dici non poreft 5 dcindeut /. 2. Cod. dercfcmd. ven. 
dit. locum habear,circa iplam rcm divenditam iaeiio facta fit ncccf- 
fccft; arquithefauruspropartcdorousdivcnditarreputari ncquit» 
dcniquc emptor non cx veodmone , fcd rationc invcntionjs tic 
fic cx mu!o diverfo thclau um habct , idcoquc rci vcndita? as- 
ftimatio , indc augcri noo poteft , uti poft Baibofara Lufitan. 
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Digitized by LjOOqIi 



... D E C I M A. iry 

*i /. Q.fifundum , ^DigeH. foiut. matrimon. annotavit Ar«m. rfttf.W. 
numer. 12. 

VUbmum vendirorisargumentum refutationemhabercx ul- 
timopro cmptore, cjufquc caufa, addu£tofundamcnto,& cx his 
quarrelponfafucrunt, ad (ecundum pro venditorcallatum argu- 
mentum,qu6 me remifluro volo. 

Atquciramanct thclaurum antctraditioncm indomodivg- 
dha invcntum,intcr cmptorcm & irwcntorcro, proarquis partibus 
dividendum cfic, nccqaicquam juris vendicorcmineo iibwflerc- 
rc poCTc. 



DECISIO DECIMA. 

Cm lcdatthefauru» repertus in Ixo/tn quo alteri ufuvjru* 

But conftitutm fuit l 

PLbrisqyi in locis con fuetudincreceptum videmus^nr ad Ir> 
bcrospnons roatriraonii,morteuniusexconjugibusioluti,bo- 
naimmobilia,propricratis juiedevolvantur,n6tanturo.qua?adc» 
fundto provcnerunr.vcl lUntc matrimonio,comrauniconjuguin- 
iluftria furrunr quarfitafed &qusea fupcrftitcejufquclinca obvcnc- 
runt,folo uiufi uctu lupcrftiti rcfervarOj prour & bonorum illorum 
intuiru.Lbeiis prioris matrimonit curatoresdarifolcnt,quam pri- 
mum Jppcrfresad fccunda vota tranfierit; cujufraodi contuctudo, 
pei totam Hafllaro in quoridiana cft oblcrvanria. Moritur uxor,vi- 
duusad (ecunda vota tcanfit; ad rcfcftioncroc^iu,quasftantcprio- 
rc marrimonioa fuiS parcnub fucct fTionisjurcacquifierat,fabrurn 
ioduxitj»nvrn!iur ihcfauru<5;qua?(itum cui cedar? 

D*midia'r i hefauri invenri partem quodatrincr. reserarpla- 
na.dcbcri nifiuum illam f bro aquoimcrrcficundum thefaurus 
calu mvcnt us fuitptr tex.in §.thef uvosjrft derer drvtj iunica y Cod de 
%hejaur I fiu qutn ffJeaccf.rer.do7n. Dc altcra dimidiadubitabatur, 

cuinai. 1« wccUu libcns prioris mauiuion j i ? an vcro patriipfoi u? 
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Pacri adjudicanda videbatur;/>r/«r*, quia vigorceonfuctudi. 

mscouem in loco ubicafus conngit,recept2e ,ad fuperftitem bona 
rnob:lia propricratis jurcpcrrincflti idcoqueadeundcro ctiaro pc- 
cv.niam invcntam pertincre, quippcqusdegcncrcmobilium exi- 
Aatj 5c delocoinlocum tranfporrari pcflit,qua:cftnatura &dcfini- 
tiortrum mobilium Ltr.§.i de rt^udicJL i de ddilit.edicl.Li.de fuppel L 
movintium 91.de verb.Jignificat. Et fare fiinvcnta fuiflet ftanreadhuc 
priorc conjugio, GneomnidutiofupcrftiticeiTiffer.quippe bono- 
rum mobilium hercdi j Ergo & cidcm ccdat ncccflc crtjoluro ma- 
trimonioinvcnta,curo nulia poitic dari diverlitatis ratio, & pecu- 
nia invcnra fcmper fucrit roanfcritquc rcs mobihs, ncc naturacjus 
morteconjugisaltcratafuerit,autetiaraaltcrari potuerir. 
• Prxterea non minus j urc ufusfru&us jure pccuniam in vcntam 
fibi dcbcri patcrcontendcbar ; quippccum ufusfru&us pars fir do- 
ro i n ii & cofdc efFccxus habcat leg. 4jfde mfufr.L} t .§. i .eodj qui ufumfr. 
fi.de verb.obligat .l.cum frfius j 6 § .2 delegat. ^.utitacurothefatjrusin 
vcntus loci domino ccdat,vcl in totum,vcl pro parte.pro ut vcl ipfe 
vel tcrtius qu\s,inv ct\\tLutiic.C.de c Thffaur §. Thefauros, Infiit. de rer. 
divifmc r i to c t ia m i p fi u fu fr u Ct ua r io a 1 1 ri b u i d c bca t, A cccd i t ,q uod 
frucndi verboomnia veniant cdmraoda & cmolumcnta quaecunq; 
exre,aliena,vcl cjusoccafione pcrcipiuntur, nonmodonaturalia 
l.g.inprin l.rp.§.i.& 2.de ufufrucl .it&cuzm civilia /.7W.unde&au- 
cupiorum,vcnationum dkpifcationurarcditus ad fru&uariumper- 
i\n*X,L26jeu(ur.l.i9.§.aucuptQrumideulufr.l.62.eodx\itn\2itr\cfihiX 
bcftiarnoniracohsrcant folo m ufumfruclumcdceflb,ubithefaa- 
rusaterra.ccuadjunttum aluofubie&o.continetur. 

Ncc minus lucra etiam fortuita ad fru&us referri , & ad utile 
doroiniurapertincrc,intcraliosrradit ^c(cabcc in notu ad §.the- 
f*urosJnfttt.derer.divifi*\\c%ix\S adid 1 7. §fivir,folut matrimonubi 
rnarroorccditmarito,fundidoralisufufru&uario; 1 9 § fidfilapi- 
dieinssydeufufr. ubicreta ,aren» & alia infundo repertaufufru&ua- 
rioccdunt , maxime vcro inpraefcatiufufru&uitaftatui debcre, 
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quifpe cura ufufr. lege vel ftatmo conftir utnj roulra habeat fra- 
gularia, puta,quod fit imrounis a latisdationc fructuaria^cV a rcd- 
dcndi$,iinito ufu, ratiombus i.cum epertct 6 . § non autem , Lult §.4» 
circa fin. C.de bon. qu& liber. 

Tertio. Valdc abi ■ rd um & inquura effc , duobus querrt oneri- 
busoncrari&gravarijidquod ficret fi & proprietas auferrctur pa- 
tri, & infuper ctiam lucrum thcfauri , in domo pacerna , invcnti ci- 
demadimerctur. 

Iniquiratcmiuger, cjfartt, quod domusinqua repertus fuit 
Thefaurus,nonapracdefuncla liberorummatrc,ortum habcar, nec 
ctiamcommuniconiugum opcra fueritacquifira, fcd fuperftiripa- 
tri fuccclfionis jurcobycnerir, & a parcnribus ad ipfum pervcnerit. 

Facit^r^,quoddonius in qua thefaurusinvcntusfuir fac- 
cefllvc&continuariveapud parcntes majorefqucparrisfuperftiris 
fucrir,ideoqucabillispccunia iliuc abfcondita , &ad illos jure do- 
rninii pcrtinuiflc crcdarur,cum quod inardibu* fit pcrinhabitanrcs 
faclura cfTc przfumarurarg. l.tt.deperic.tf commod.reivend. I.;. § 1 de 
offic pr<tf.vigH Cui confcqUcns forct ,ad patrcm fuperftirero num- 
mos ihventos ad i nftar aliorum bonorum mobilturo pcrrinere$Nec 
obcfTC) ccrto monftrari non polTepecuniama majoribus inibi ab- 
fcondiramfuifle & ad ilios juredominii pertinuiilc ; fiquidcra ad 
dominii probationcm non requirantur tpodi&icar deroonftratio- 
nes , fed poftlnt dorninia rerum meris criam indiriis probari , pcr 
tcit.inl.indttia^Cderetvendic.&txzditib Mcnock. dearbttraf.judic. 
qudft,lib.2.caf.4i. 

Acccdir/rxf*, qnod jus novum, ftri&c accipi ,necfacile ad 
cosfequcnriam rrahidc bear a*g.l c^uamvu^C.de teftamen g i prdcipi- 
mus % § fin.C.de *ppellation p r o u 1 1 w fpecie de ftar u t is ficcon fucr u di ni - 
buscommuniteraflfcritur, quod ftn&i fint juris, ncque cxtra tcrmi- 
nosfuos cxrcndtdcbcanr , roaxirr e fi finr junscorrc&oria, tunc e- 
nimper inrerprerarionem coatftanda funr , &iraexaudicnda , ut 
quara minimum a jurc commun; pcrea reccdatur^. / pr4.cifirr.uuC* 
de*ppc£Lti,ntb.l.64.§ 4.($lut.wMrim,l % i*,Ckm leg Gqu ff. delcgtb. A'yn- 
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i.obfcr. f.GcW.i ob/ervat.a pert§t /.£/.Jaf.& Dd.comr»Hn.*«7.<& 
^</r/> \2.deleg\b. Unde cura conluctudo, qua dcagin us,a lurccom- 
muni plane reccdat , auferens proprictatcro bonoruro patrj , con- 
tra quam jurctumcivili,turonaturaliprovifum fuit, utiquc intra 
fuos tcrminos conftringenda , ncc ad thefauri acquifitioncm cx» 
tcndenda, prout rcgularitcrcxorbitantja } & quibusa jurecommu» 
»1 rcccditur, ftri&eaccipi (olcnr , ncc ultcrius jus rnuraturo ecnic- 
tur quam quatcnusidcxprcfsecautum cft, vcitrad.a Dd.commun. 
adauthent.cfua<Acliones, C.defacrofantl. Ecclef. nealias unum jus ex- 
orbirans duo opcrarctur Gngulana, contra vulgatam pra&icorum 
thcoricam. 

Septimo propatre.ejufqueintentioneallcgabatur, quod the 
faurus in rc rcudali , vcl prxdioemphyroutico , invcntus non ipfi 
proprietano.icd vafallo & crophyteuta; , utiie dominium babcnti- 
busjccdat.ut' poft gloff & Dd comrounitcr.rradu Schncidw ad§. 
thefjuros n 6 $7 Injtit de ter.divi/QottSLCadl t n.17. C.de iur.empbyt. 
yVcicnb.defeud cap iz numer.+.aum duvb feqq.Ki(tcrbTiu(.2.feudor 2. 
qv *ft. 2. Roicnth. de feud. cap.f. eoncLuf 91. Nicll. defeud. dtjputat. ult. 
tbt/ 6. 

Denicjue pro caufa patris faccrc vidcrurquod thcfaurus in do- 
mo dlvendira mvcntus , utcunquc aftretraditionem invcntus fit, 
ipfic nptorucdar , co quodcmptor ,quoadcommoditatcs cx re 
Vcndita veloccafione illius provenicntes , pro dominohabearur 
per ca , quae quaeilionc proxiroe pracccdenti addutta fuerunt» 6c 
vcio non minus ad fruQuaiium quam ad emptorcm ad omnia 
commoda & emolumcnta pcrtincant, i?.Ug 9.legf9.§ i.tf iff. 
den/ufr^cl. 

At his non attentis , pro Iiberis , con tra parentcm in cafu pro 
pofir^rcfpcndi.Siquidcm junscft indubitari>« hcfaurum in rcalic- 
ra invcnrum, pro partedimidia loci dom.no ccdere, l.unic. C de 
tbt faur § tbefauro , Inftttu. derer divif l fiu qut 6$. deacquirser.domim. 
Arqui domuminqua thcfaurus inventus fuitadhbcros propnera- 
tc per tincrc, conftat, qui|>pc cuaaab antiquis tcmpouv) us in i r n d 4 - 
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DECIMA, i2j 
ftura Scconfuetudiae longxvarcccptum fit ,ntad liberos prions 
roaKimonii,mortc unius cx conjugibus foluti, bona imroobilia 
proprictatis jure devolvantur, lolouluiru&u fupcrHiti rcfcrvato. 
Necctiam u(usfru£tus jurethcfaurustnvcntuspatndcbcbitur; (i- 
quidem thefaurus f ruclus fundi , ncc naturalis , ncc civihs, cenfcri 
poteft pertext. apertum inl 7. f.fifundum ff.folut. mattim.cjuemad. dos 
petat. Facit lnfimiii, quod the(anrus,in undo dotali invcntus non 
ccdat marito, fed uxorirenituidcbeat, pertext wdl.7§ (ifundum. 
dumfolut.matrim. uoi Ulpian. Si t he(aurus,inquit, in fundodotah a 
macitofucrit invcntus infru&um non computabitur,fed parscjus 
diandiarcftiruetur,quafnnalienoinvcnti. Ideminahisetiam ufu» 
ffudtuariisobtinercncc ufufi u&uario , icd dominc proprieratis, 
thdaurum ccdcre.cx rarionc modoaddufh cOvludit cVinfert Mo- 
\'\n. in confuet ud.P arifp.*rt . t . § t ^l-JJ.i.KU y i qucm allcgat & fcquitur 
Mollcr./^.s : Srmcftr.cap.27 conicntit Scbncid .ad §Th<f*uroj„lnfla. 
derer.divifWcUab.ibid tnmtts adverb. aiieno loco, ubiproalieno lo- 
co,& lllurn rcputat.in quoquis ulumfr habet. 

Nccobftantrationes,proparcnte fupcrius adduc"ta?.Etfienim 
frimo vigorc conlucr ud inis codcro in loco , ubi cafus contigit,rcce- 
ptat ad fuperftitero bona mobilia proprietatis jurc pcrtinent, illi ta- 
mcn contcqucns non cft , pccuniam poft rnortcro uxotis invcfitara 
ad cundem ctiaro pcrtioerc; (iquidem quod tnobilia bona fupcr- 
ftiti ccdunt, id de ejulmodi rcbus exaudiri debct, qux ftante roatri- 
rnonio poflcflx fuerunt> id quod obtinct in thefauro, qui.ftantead* 
huc priori conjugio, inventus fuit,non vero qucm poft roortcm u- 
xoris, fors obtulit , licct cniro domusinqua inventusfuit,aconju- 
gibus cororounitcr fuerirpofftfli rhcfaurus tarocn poflcflus no fuit 
I i $ l.de acqu poffrfi.nccctiitoin dominioconjugucxtitittffg l.t $.t. 
eo quxeftdiverfiratis rario curpccunia .ftanteadhucprioriconju- 
gio, invera fuperftiticcdat.no vcro quxmortcuxoris,roatrimonio 
ioiuto,primum inventa fmt jiitcunq; pccuniainvcnra fupcrfucrit 
rnaicritqircsmobilis,nccBatura cjusmortecojugisaltcratafucrit, 

z autctiacn 

v 



Digitized by Google 



» 



• i 




114 . DECISIO 

eciam altcraripotuerit ; cum non fuftkm, rem fui natMtacfle m©. 

bilcm , fcd illud mfuper dcfidererur, ur in dominio & bonis conju- 
gum fucrit, id quol de pccunia invtnta dici ncquir, idcoquc non 
parenti fcd libcns,quippe bonorum immobihum proprietariisce- 
dcr, prout aliasctiam thefaurusinventus propneratcm fcquitur d, 

Lun.C dethsfiur.f.thefiurofjst/li derer.dtvif 

Secundum propatrcallatumargumentum.refolutionemha- 
bet cx fccunda rarionc dctidcndi, pro libcris addu&a,ubi oftca- 
/fum,q iod thcfaurus, nec naturalis neccivilis fundifruAusccnferi 
qucir pertextumin i fruclus 7. $ fifunium t foiut.matrtm ubiUlpian. 
thclaurum in fundo dorali invenrum ncgat maritoinventorice- 
dcrc qu:a ad marirum fruclus tanrum ex fundodotali perccpri pcr- 
tincant, th Uu&tif autera in tru&um computari & profruftu ha- 
bcnn. qucar 

Necobftar.quod parenti omnium bonorura immobilium u- 
fusfruttns ccnpcf r , & vcro fruendi vcrbo omnia veniantcom- 
rnoda,quxcunque cxrcinquaqu s ufumfru&um habet,proveni- 
unr.velcjusocciftone pcrcipiunrur 1.7.1.9 l-t 9 dtufufr* proutenim 
ih.-fjurus, ncc 1 xreipa.enaicitur, itanccoccafioncejusprovenir, 
fcd a pnmo deponentc (ccuritatis caufa illuc abfcodirus fuit ; afTer- 
Taaruc fane &invcntus fuit infundo,atutibieffecoeperir,fundus 
m r. bjl f it. fed (oladeponcntis voluntasineaufafuir,utitathelati- 

ru« nuilam habeatilraihtudinem, cumcxcmplis relatis exi.j.§.i. 
l.y l.ti,.§,nmHf'.orumJ.S9.§.i.&2.l.6zMufufr. jfiqucnon obftat, 
,-qu Ulaciactiam fortuira ad fiu&u$referri,&ad utilcdominium 
pcr-iccrc diccban^ur, indeque inferri voluit,eodem jurerhcfaurti 
ctiim ufufr ucl uano ccdere ; liquidcra , quod attinct t.j.f.ufol.m*- 
tnm % pro confirma tione ma joris aliatam contrarium porins cx lcge 
adduclaevincitur,quippccura/* § proximspraceJenttr 2. thefourus 
in frucl j efle,negetur,ac proindc uxori rcftirui jubcatur. Immoncc 
marmor , dc quo m§. r?. diflcritur in fru&t c(t , nifi tale fit , ut 
lapis ibi rcnafcatur , prout fe iplum cxpo.m Ulpianus ibidem, 
idciU habcndum &judicandum dc excmplis, adductisr* leg.p. §. 
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feJfiUpMuin*fJeu(ufr.f\quidcmfi fit lapis renafcens in fruflt 
1.7. §.1} irifi» (dut.mttrim. id quod dc thcfauro dici ncquir. Manet 
igitur,nec jurcu(usfru&us,parcntemptcuniaminventam fibiatfc- 
xerepoflc. Ac licet ufusfruclus lege vel ftatuto conftitutusmulta 
habeat fingulana, /.rf §.r.on autcmj ult.§.4>C'd'bQ*.ltker. illi tamcn 
confcqucns non cft , quod proindcthcfaurusctiam cedat parcnti, 
«uicxftatuto &confucrudinc loci ufustr. coropetiti & comprobari 
alias (ub gcnerali natura & jure ulusfru&us mancbunt , & inde dc- 
cifionem habebunr. 

Terttum pro parente ufufrucluario adducxum argumentum 
quod attinct, fane non ncgamusduram cfleconfuctudincnj , qua 
fuperftiti proprietas bonorurr & quidcm illorum ctiam ,quar ab illo 
ejufquclinca,obvenerunt,aufcrtur,& libcris aflfignatur,folo ufu- 
fru&uipfirefeTVatojathcet durafit, quia tamenitarcccptacft,uti- 
queetiam ferenda (unt & aliaindcdepcndcntia,ncccirca lucruna 
thefauti in domo patcrnainvcnti aliud ftat ui,& parcnti ufufruclua- 
no aflfignari porerit. 

Unde & fpontccorruit,q«od quarto arfercbar, domum in qua 
reperrusfuitthefaurus nonaprardcfun&ahberorum matteortum 
habuifTc, nec etiamcommuniconjugum opcra fuifleacquifitam, 
fed fuperftiti parcnti ex fucccftonc patcrna obvcniflc; fiquidem 
cumconfuetudo il!a (ccxtendat etiam ad bona, fuperltiris propria, 
utiqucilli llandum crit, donecahocontrarioftatutotollatur & c- 
mendctur. 

Non exigux imporrantiz ciTct quintum pro parentealJafum 
argumcnrum > fi doccri poflct a ma/oribus ipfius pecuniam cufto- 
diar&fecuritatiscam illucropofitam &abfconditamfui(Te, pro iit 
probatioincurnbercr parcnri thcfaururoefleneganti; quippe cum 
inneganva imcntionem fuam fundct,& in efTjcTu afTirmet potius, 
qnani rogcr , contcndcndo pecuniam invcntam a majonbus fuis 
fuis fecuntati* cai>fa,quo a funbus & latronibus tutiu^ prsfcrvari 
poruiflct, abfconditaro fuiffc,quocafu,quando nimiruroquis in 
ncgativaintcntioncmfuam fundat,&quandonegativaadafrirroa- 
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tivarorcduci porc(t,neganti probarioincumbit / $.1. 2t ff.de prohal 
thnibw^ pr&fumpt i.if.C.eod.l 7 § finff.de libcr.ca.uf. Arqui proba- 
tura non ccnfebirur, cxco, quod domus,in qua thcfaurus inven tus 
fuit,fucccflf»vc & connnuative apud parcntcs rokjorcfqi patris fu. 
pcrftitisfucrit, quippc cum a famulis , hofpitibus, vcl ahis ctiara 
pcrcgrinis , pccunia inibi rcponi porucrit , ut ita non probat hoc 
cflcquodabcocontigit abcffe leg necjuc natales 10. ubigloiT. & Dd. 
commun. Cod.de prcbationibu*. t. non boc 4» Cod. unde legt.im. unde 
tognat. > 

Quod fexti addcbatur, jus novum ftricle accipicnduro , ncc 
adconfequentiamtrahc;ndum,ideoquecum confuetudo, qua de 
?gitur,ajurecommuni plane rcccdat, aufcrens proprictatcm bo- 
noruro patri, juretum civili tum naturali ipfidcbitaro , intra (oos 
terminos illam conftnngi , nec ad rheiauri acqiifnioncm cxtcn- 
di dcbcre, id inquam cx eo facile diOTolvitur, quodftatutacujuf 
euc loci atrcndcnda, & fecundum lireramobfcrvanda finr criam- 
fi juri communi confenranea non finr, fcdabeo pcrralia ftarura 
reccdarur, Jafoni*/ cuntlos t C.de fumm.tt init & Dd.corotnunireri* 
♦ lomnespopuli ff.de jufttg jur. qux inrcrprcrandi ratiocircaconfue- 
tudincs eriam obrinct , quippe quod (Uruta & confuetudines x- 
quiparentur pariquc paflu ambulant, Wcfenbec. confil. 1. numer. 
$6 confil. numer.fs. numer. c?, Mynfing. refponf 49. numer.26. (i- 
quidem confuctudo nrhtl cft aliud, quaro Icx, fiveftarutum taci- 
t u m , §. ex tto n (cripto^ hfiitut. de iur. naturai gcnt.tf civtl /. de qutb ffdc 
U F ult.2.conf.Marpurgeflfzo n.i8. - ' 

Quaproprer , cumin cafu propofiro deconfuctudinc loci libe- 
r:s propneras bonorum imraobiIium,debcatur, utiquc non liccbit 
jura proprictati annexa, cujufmodi etiam cft thcfauri acquifitio, 
indceximcrc. & uiufrucTuarioadfcriberc. 

Quod ffptimb anvrebatur, Thcfaurumin rc fcudali, vtl prai- 
dio emphytcunco. invcnrumnon ipfi proprictario, fcd vafallo cV 
c ..•phytcutzj utilc dominium habcntibus,ccdcre,interd»lliden- 
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tfs hxrct opinioncs , quippc no» dciunt , qui ipfi proprictario 
thf lauru-n aftignanr? quos iequitur Boccr. claff.^4, detyut 3. thef 
4$.per text.w Lfruftm 7. $ ft fundum t fdut. matnmen. & quod BCC 
crophytcuta fundi Cfnphyreutori ,ncc vafallus pracdii feudalis do- 
minuscxiftarper tcxt.inl.t.f.ult fiag.veftig.petat.tf 2fcudor.13.gML 
tim. ut ita d ubiuro, & mccrt um, pcr aeque lnccrtum & dubiuna pro- 
bari nequeat. 

Ultirouro procaufa patris allatum trgumcntum quod attinet, 
nihilconcludit, a fcparatis defumitur,adcoquc/. 20. ff.de minoribw. 
ionge fiquidero aliaeft rario thefauri in dom«divcnditaanrerra* 
ditionem mventi, quam rhelauri rn fundo, in quoalten ulusfrucl. 
conftitutusfuit,repcrti, uti luculcnrcrconftabit cxhis, quarquajfti- 
onc proxime prasccdcn ti difpuuta t ucnn t. 

DECISIO UNDECIMA. 

Num pecuniam emptionemreiimmobiUs k defunclo patrefam.deflijta}* 
ta pro immobtlijtt habenda t ad oauctmmobiltumkon** 

rum hdredi ced«tl 

DE fucccflionc conjugum fi quarrarur , antc omnia padts do- 
talibus ea de re quid fu cauturo,inquiri debebit',curo cnim ju- 
rc noltro civili parcius de hoc lucccfuonum geocrc tradtatum & 
conftirurnm fit,pac*tis dotalibus,utplurimum idfuppleu , dcquo 
mutua duponfatorum fucceiTione fponfionis tempore trattiri 
cavcriquc folet ; ncc pacli^ hujuirnodi contravcniri poffc fcd o- 
mnimodo illa ic-rvanda efic docent Camcrx Imperialis przitt- 
dicia ,deq«iibus refcruDt cV rcfbntur Mynfingcr. z.obfevat.^.Gei- 
bng obfcrv^t. 1 Z4.numer,t obfervat i?6. rtumtr. f. Itbrofecundo .obftr- 
vat fratlk. ut ita & hic provifio hominis potior fit provifione lc- 
gis leg fin, Cod.de padlv. Paths dcficicnubus , ad coofuttudines, 

ftain- 



V 



ift b E C I 5 I O 

ftatutaque I ocor u m ,ubi cafu* mortalitatis con tigit.tran feu udnm] 

& quid cen fuctudinc longaeva inr rod udum vcl ftatuto Iocicaa*v * 
tum fit auimadverreadum leg .dequibwii ielegtbm. Confuetudi- 
nes ca ia re variaot , divcrfafquc divcrfis m rcgionibus vidore 

liccr. " * ; Tff r .' 

Plcrifqucioloclsufu fcrvari videmus,urad fupcrrtitcm con^ 
jugcm bona mobilia pertineant , immobilia vero proximi defundl 'jjg 
cognatis ccdant. Eadcmconfuctudoincivitatc,ubicafus f dcqilil^ 
diIquircrcconftituimus,congit, abimmcmorialitcroporeob(o<£ v 
vata,ftatutoquecomprobata fukj uticonfbbar inrcr omnes 6tex 
librocivitatis inqucm fenatus confulta decrctaq*, xeferri fokbant 
fufficientcrdocebatur.Moriruribi Titius finc Jibcris & parennbus, 
fineque tcftameoto, & ultima voluntarc, reliclis poft icuxorecx 
partc una,& frarribus cx parte alteta, bonifquc t um m^|iiibus tum 
immobilibus.ioterutrofqucdividflodis. 

Exmobilibus duo aderant florenorum railHa,repofita <5c de- 
ftinata in cmptionem przdii; nec cn;m in ufus domefticos pecunK 
amhanc'dcronclWerogare(oUtu»fuit,fedeamin rero,aliam alibt 
repofitam haomtpecnniam. Dequodefun&ipropotlto.nonmuU 
tumintcr cohaercdcs difcepta%atut;facife* quippe probari potuit, 
dcfuQaumciusanimifuirTe,utquimultotieshancanimi(utinten- 
tionemapud alios deciararat ,quin &in pr*fentiieoh*rcduro, fi 
nonomnium plcrorumqae tamcn propofitum fuum k tto decum- 
b e n s pridic mortis fusad iongu ra rcpetierat, addens pototffe fc pa- 
cuniana.quam mulrotemporcincirta.propcleftum locata, rcpofi- 
tamhabucrit in penfioncs annuas collocare, indequc rcdirusan- 
■uos augcrc,atcum fragilis rcs tlt pccunia.& dcbnorum fides hifcc 
tcmporibus, valdclubnca.bonorumquecenfioncs nimis frcqucn- 
tcs,maluin*e fein fni mcmoriam familiseornamentum ,majorifque 
iccu tf tatis caufa , p r xd i u m q uod d a m d o m i c 1 1 i o fuo vic i n um inde 
compararc; fucrar & cum quodam prsdii cujufdam pcffcftjrc ia 
tractatu cjus reiiat morre pracVeotus crTc&altfareoon porair;ajdott 
<0jgitavuiB6mo«aa«iitcatio fubortafuitiacccTiduimfcoao. 
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tu m mobili um hzredcm & fratres dcfu ndi, haeredcsbonorum i m - 
mobiiium , dc pecunia modo di&a , quam dcfun&us in croptio- 
nem pratdii, adeoque rei immobilis, deftinarat, necin quondia- 
nos ufus crogarc folcbat, utraque parte fibi iilam deberi contcn- 
dcnte. 

Bonorum immobilium hcredcs urgcbant cumprimu fratris 
dcfu n Qi deftinationem ; Curo enim pecuniam illam,ab ea quam in 
ufus quotidianos & rei farailiaris neceultatem eiponere folcba t, fc- 
pararir, & incmptioncm prsdii indubitantcrdeftinarit, hanc cjus 
deftinationem hoc opcrari putabant , ut res eroeuda pro cropta ha- 
beatur & perinde ccnfeatur ac fi re ipfa praediumeropturo fuiflct, 
pcrca quac denatura & jurc deftinatorum a noftrts paflus tradun- 
tur 5 puta quod dcftinatum & faclum pcr paria ccnfcant ur,aft us dc- 
ftinatus pro rc perfwcta reputet ur, de ft i na t um ad rcm babeatur pro 
ceipfa, fapia t & ind uarnat uraro cjus in cujus locum dcftinatum eft, 
glinlfin.Cod deeUt promifj tfwLia §. tt.de sur.g arg.legst.Bart.Alex. 
]af& aliiadleg.<sters t § fedfipsrjiverit.de/eg.iBdld.sdLi.CJefurt.Fe~ 
itn.in c.cum sdeo , extr.de refcript.Caftrenfad Lfinanfortem t §. sdeo t de con- 
dtft.imdeb. g adl.i.§.fervi, adSydt». ]afsdl. divertis, §interdum t folut. 
matrtm.Gabriel.Roman.communiumconcluf.i l.tft. deprafumpt.concluf. 
t2. Ttraq.deretratl.iib.t .§.t.gl 7.n.io). Mberic.de flatut .part .2 .qu. 200. 
Cottainmemorabiubm verb.veftibm legatu , MoHer.j.fim. i+.Geil.L obf. 
tt.uum.xMu.n.sdtdaUegans l.eumaumm i$. §.t»fc&ismtcm t deaur.tf 
urglegat. ubiaigcntum ,quodcccptum fuitfabricari , nondum ta- 
men perfcftum fuit , pro perfc&ohaberur, nec in fcfti , fcd racli ar- 
gcnnappcllationc vcnit. YiQiilfundi 17. §. fig.de aclhn.empt.ubipi - 
lihacmcnte excmpti c nuracrorcliquorum^utinvincarn colloce- 
rur, proparrcfundi hibcntur licct rcipfa nonduro locati fint. Addc 
&i«f.J depollicitsttonib. ubiqui iocum opcri publicofacicndodefti- 
naTitiipfumopuscocpiuccenfetur,adeoqueproobligarohabcttir, 
utcunquealiisfinecaufa,atqucitainuttlitcr promififlct, proindc- 
quc nec ebligatus fuiflct. 

Quibus&nmilibustextibttscomprobatur,deftinaturo,&per* 

• R fcaum 
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fcduropcrparisccnren.&atrobiqucidcnaimisobtincrc. Etcerte 
dcftin.-. l ioncm patrisfamil. in quavis attendcndam cfle, illaque ric- 
li, ut fit , quod non cft , roultis G opus eflet dcmonftrari poffctCJC- 
cmplis. 

Excmplum occurrit inl.loem 6o-. de verb.fign. ubideftinationc 
poffeflbris, fuadus a loco feparatur , u t & modicus locus pofll t f u n- 
dusdici, il tundi animo cum habuirnus , & quxlibct portiorundi, 
poteritfundus appellari, ll itadoroinusdecrcverit&fuudumunfi 
in plurcs diviierit. Sic fi tcfta t o: codcm inflrumentoin piurimisa- 
gris ufus fuit, & quaeratur, rujusagti fit inftrurocntum,c< unum ic- 
gatumcenfcatur vci non, voiuotas & deftinatiopatrisfamilias 16- 
tcndcnda vcnit; 

Cuicnimagroprincipaliter dcftioavir eros inftruroentum e- 
rit,ita ut caetcri agriabhocagro^clutimumcntur iMutfittmti §. 
t4.dt inftrutt.ti inftrumJeg. Aliiicl hujus rei excmplflm fc offcrt in 
Lurbana, 1 6 6. deverbor. figntf ubi urbanusdc rufticusfctvus deftioa- 
tione patrisfamil.diftinguuntuMtaut urbanusfit, quirufticus,& 
viciflim rufticus, qui urbanus vidcbatur, prout paterfamil. hunc 
vel lllurn , hoc rci illo modo habuir. Stc fiquaeratur pertinentia- 
rura appcllationc , quaraam vcniat deftinatio patrisfamii*attcndi 
debct, haequippe pcrtincntiae conftituunrur & xftimant ur pcr tra- 
dita a G :\\io2.obferv.6 z n c.g obferv,6iM,ti plura ems rei cxcmpla 
rcfcruuturabintcrprctibus iupra rclatis.quibusaddc Gocdd.//^.i, 
Conf.Marpurg.conpH.n.til. 

£t hxe dc primo , quo bonorom immobiiiumhxredespaU y 
mam obtinwe conabantnrargumento. 

Deinde proillisnbn paruro faccrc videbatur;quod dcfun&us 
noverbistantum hocanimifuipropofiturocxyofuerit.fedadrcm 
ipfaro quoquc venerit,traaatumq } habucrit,curo pofTeflbrcpwB- 
dii vicioi, ita ut tcaaatus in tra&atum proculdubio abiiflcr, oiQ 
mors intervenifler i Atqui juris, quod potcntia a&ui propinqua, 
yroipfo adu, & trathtus contraclui proximus , pro ipfo comraftu 

habea- 
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habearur, amdonenrc Baldo adi.fer.uUim de milit. teflam. ubipz- 
tia funrjnquir, aliquid cffc fa&urn , vci in proximo faciendum per 
tc*t. indJ.penult. ubicum dubirarerur, An teftarocntum a filiofa- 
miljurcmilitan faduro fubfiltat , qui tcmpore conditi tcftamcnti 
gladio nccdum cin&us fic, jureid iubfifterc a Papinian. refponium 
fui t , fi proxim c antc a<5t uro cingendi teft a m cn t um fa&um ilt , ut ira 
prtxirous cingi habearur pro cin&o cui concord. in /. 19. § it.de 
aur argent.Ug. ubi argcnrum quod carpruro fuit fabricari non- . 
d um ramen perfc&uro fuir,pro perfe&o haberur &argcnti fa£H ap. 
pc llationc ycnir, quo intuicu ctiam Licenriarus vulgodici folcr> 
euiproroovcrdi poreftas & liccncia darafuir , utcunquc rcipfa, & 
iploadu p. vmo nsnonfir. 

Wert* allcgabarur, quod defun&us paulb ante morrcroani- 
mi faiintenucnem repcricrir,& apcrte quo loco pecuniam illam 
habucrir, habcrique velit, ic dcclararit ; Atqui jurrsquod ultima 
dcfundi voluntas ptolrgefithabenda,&inftar lcgis lcrvanda pct 
textum in f^oveli.2 2.cap. z. mprtn, atque ita rn pccunia deftinata pcr 
tcftatorem ad emptionem pratdiorum , coniulendo refpondit So* 
ci n us j u n ior 2 . 1 onjil 2 4 9. numer. 27.citatwA Getito ditl . obferv. n.nu. 6. 
quin enim legccavcri & introduci poflic, ur pccuniaad cro prionem 
tciiromobilis dettinara , pro lmmobih habeatur, nullarcnus dubi- 
tandum \ Quarc ncc dubitari dcbcbir, deultima patrisfamil. vo- 
luntate , ut cui vis lcgis authoritacc lcgislatoris apcrte cribu» 
ta futt. 

Sluart* facic i n fi roil i , quod quc pro ncc ciTi ta t c caftri , vcl for- 
talitii rcpofira fuor, pro immobilibus habeaorur, ncc bonorum 
mobilium harrcdi cedant , cujufmodi funr bombardae , carapul- 
tar, baliftz, puivis rormenrarius , & alia id genus arma & muni- 
monca bellica, pcrca quae tradir Tiraqucll. deretrall.hbr.i ,§.1 glofj. 
7.aum.c6.cumfeq. Idcmquc dc frumcnro pro ncceflitate fortaihtii 
rcpofico a Scabinls Lipfcofibus tcfponfum fuiflc , refcrt Mollcr. j. 
ftmeftr.24 num.A. 

R 1 Quod 
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Quod om nc cnm ex deftinatione patrisfam. fiat ( eaq uc faciat, 

utadufum rerum immobiltum deftinatanaturamcxuant , &pro 
immobilibushabeantur.idcmquoquccxtdcntitatcrationisdcca. 
fu prxfcntidicendumvidctur 

F icii quintt jxemplum prciiniat in ufum cambii collatx &me- 
fisargentariorum deptttatc 5 hanc cnim inter immobilia compu- 
taridam fcribir B*\dinc.c3u/*,r.um.4.extr.derejudic. quem fequirur 
Rom fign.f4.Geti dicl.cb/erv.n w.^.ratiocft, quia pccunia llla in u» 
fum rei perpetuoduraturz dcftinata eft, quem in frnem, cum & ilia 
qua de agiturdcftmata fitxandcm etiam ilhusqualitatcm ciTc con- 
fcqucnt videtur. 

Confert fextt quod pccunia , quzpro confervationepatrimo» 
niirepofitacft,& inftar thclauna patrcfaoa. affcrvatur,ncc in u(us 
q uo 1 1 d ianos c roga t u r , immobi libus ann umcrctur , pcr ea quar rra* 
dir Ja(. inl i.§ fuitquafitum t num.sS.MdSC. TrebilliMn.reUtHJdGeii.d. 
ebfcrv.U.num $. 

Septimbidcm cxindecvinci volunt,quod que ex rc aliqua con- 
ficitur pccun ia, naturam & qualitatem rei unde venit rctinca t Cui 
confcquens videtur, quod quat adremaliquam conficiendam dc- 
ftinara fuit pccuma , naturam & qualitatem rci , ad quam dcftinata 
cft,rccipiau 

Cu/us ofltvi cxempluw ponunt in pecuniacx venditionerc- 
rumimmobiliuro confe&a; hanc cnim proimmobili habendam 
plcnque putant,cum furrogatum fapiat naturara cjus,in cujus lo- 
cum iunogatum cft, codcmq; jurccumillo cenfcatur per vulgata 
& allcgata a Goeddco//£ 3 confMsrpurg.confa.n.tit» 

Aliud nont cxemplum ponitur , in pecuniaex venditionefea- 
d i rcdada.h anc enira pro i cudali , adcoq ; re immobili haberi renet 
Hcnnjng.Gccdd .conf ig.n.].* tquc itaetiam in curiis Saxonicis judi- 
catum fuiffe, refcrt Wc(cnb.de feud c7.n0. 

Decimo facere videtur, quod pecunia in cmptioncraannuo- 
rum rcdituum collata rcbus imraobihbus annumeretur, arque ac i- 
fdcditus cmptipro immobihbus computantur pcrtcxtum mcie- 

mcntin. 
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m^tm.cuivi.S.tum^4nnuircmtmdtverb.fign 
10M1nfingj.tbf.69. 

Vndecimo tcxtus ad hanc rcm fingularis cffeputatur inl 3 § de 
c$ntrsr.& utd.tut.aB. ubi cum pccunia pupilli, ad cn* ptioncr» pr«- 
d iorum dcpofi ta,fine dccrcto magift ratus crcditori in folutum da< 
ri, adcoquealienari ncqucat , pro immobili iliam habcri infcrunt, 
cum in rcbus immobilibus hoc juris fir, ut llnc decrcto, & a u to ri r a- 
te migiftratus alicnari nequcanr,mobilia vcro licite poiDnt,/^. i.de 
rebm eorum aui fub tut.velcurat.fnntfin.decret. 

Idem duodecimo probari putant pcr tcxt. inl. // § fin.de re judic. 
ubi dum quxrirur, An pccunia pupiiiaris , a d pracdiorum co m pa ra- 
tionern repoli ta,c 1 1 ra pcrmiffum prsetoris , ab co qui judicat uro cir 
ns jurccapi,& in caufam judicati convcrti poflit.im • 
niturjcuro dcmobilibus , quin fine 
ori capi poflin t,n u i i a fic dubi t a 1 10 d. 

lt.de rebmeorumqui. 

*2/eni% prcrorumquc JCtoruro &interprctumautoritatibBi 
inteatiobaercduro , pccuniaro adcmptionemreiimraobilisdefti- 
natam, proimmobili habentium nititurjut viderc eftapud Zaf.i» /. 
fi certos 9 uumer. tt.dtvtrbor. ob/tgdt. Fulgof in leg. / j §.fin. de rejudit. 
m\om*n. fingul. 104. Tiracjuell. deretracl §. t.glojf.j.ubt plura hancad 
remcitat. 

At his non atteat i< pccuniam in emptioncra predioru m a d c- 
fun&o d c ft i na ram rebus mobihbus ann u m cra t am , v 1 d uaeq uc ad ju- 
ca tam mcroini. Cum enim primb cx con fuct u d in e & ftatuto loci ad 
cognatos immobilia pcmncant eaque fola , utiquc pecuniam ut- 
cunq; in cmpnoncm rerum immobilium deftinata fuiiTcr,ad illos 
minime pcrtinere confcq uens eft , quippc c um immobilium vcr bo 
vcniant rcs ulu noncofiiumptibiies ; Atqui conftat pccunixufum 
c flc fragilcm , & cx communi Dd. opinione iis rcbu s annumerari 
qu* fcrvando icrvari ncq ucun t, fcr ttxt. tn §. confittutturJnfiitut.de 
ufyfr tg aliegarj 4 Geilit d.obf.fijt.}. n cc qua li t a s illa pct un ia? propria, 
ciquc ingcniu , pcr deftinationem in cmptioncm rci imroobilts 
* . R 3 fa6a& 
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f idUm iramutatur; noftra quippe dcftinatio natnrararei nonmu- 

t ac per trad. a B ocr. dec/f.top. Jaf. m i.cdtera 4/. ffidfi paraverit.n.j. //. 

ip.deleg.i.hAo\\cr.jfem.2f.B.i. 

Porrt in ftatutis vcrba proprie accipi dcbere vulgata eft pra&t • 
corum Theorica: quare, dato , pccuniam in emptioncm reiimmo- 
bilis dcftinatam pro imraobili haberi,non tamen rcrum iromboili- 

umhaErcdibuscedcrct,quiaaliud cftcfl'ctalc..vX / ii..jd ! habcTi p:c-ra- 
li l.mercis tw.deverbfign. 

Tifr^uxorirupcrftitidcbcnturmobilia, hoceft f quKde loco 
iniocummovcri&tranfportaripoflunt;atquicandcmcflcpccuni^ 
tiaturtm6cqualitatemconftat,nccconditioncmillam dcftinatio, 
quadcagimus,mutavit,peffuf>eriusd>&a. < 

j^jr/*interahamobiliapccuniafh quoquecxftatutovidux 
dcberi,conftabat utrinquc , quarc dtbebitur & illaquarin cmptio- 
nem rci immobiiis deftinara fuit,cum aliud dc i!la,alio ftatun cipt- 
tc^cautum non inveniatur. 

^«Mri)ftatuentesiuricivilifeconformafleccnfentur;atquiiu- 
re communi pecuniam inter mobilia perttncre , tcxt. eft apertus m 
N0v.22.ctf quiafarum 4S. verf fi vereuniver/aititt ullibi pecuniaia 
cmptioncm rei immobiUsdefttnataexceptalegitur. 

Facit/t a :o dicVum Baldicommunitcra nc-Qris approbatur de- 
terminationem non lumi ab coquodcm,fcdabcoquidcft/cujtis 
cxemplum hkbcm\iitnififundir7.§.eaquaJeacl/omb.empt.\ib\ quat 
paratafunt,uta?diftcioiroponantur,zdtftciicflcncgantur,quOdu- 
tiquedicendum,udeftinatioattcndidcbcret. 

SicteguIa?,quxnondum«dificiis impofitacfunt,quarovis tc- 
gcndi gratia aliataunt . acdificii non funt,fcd in tutis &cacfis habcn • 
tuzl.gran*ri*t8.§.i.eed.l.mrutii zai.d.verbfign. 

Similiterftad«diflciumdeftinatalegentur,noninutilclcga- 
tum crit / < rura 4 i.§ fedfi .■a..deleg./.pTcm lnutiic & invalidum CXl- 
ftit,fiqua?a?dibus juncla lunt legcntur, d.i.4/ §./. Etfi,quaelegata 
(un r . pof\ca a ttftatorc adib us deftiacntur , kgattuxi non cxtingui. 

tutj 
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' tnryf^/,qucmadroodumoxtiDguitur,fiqu«Icgavittcftatora- 

• dibusjuBxit</./.-jt/.^/f^rj. 

Sictarbonibuslcgatii.lignumadcarboncsfacicndosdcftina, 
tum,legatononcontinctur,ncc lcgatarioccdit /.//.£ (tlignu,dt Itg.} 

Eadcm rationcjibris iegatis, nondum pcrfcriptos non conti- 
ncrt.neq^chartis lcgatis papyruroad chartasparatam vcnirc, m,o- 
nct Wlp. tnUtbrorum, f.f.cumftcj deleg.i. 

Aliud cjufdcm rci cxcmpiura ozc\iuhinljhds2>§. z. Pro fich, 
ubifi pccuniaad rocrcememcndaroafocio deftinata pereat > nihtf N 
co nom i nc,acl: ouc pro fociois cu jus pccunia fuit a focio con fcquo 
rur, quia pcr folam deftinationem pccunia focialis non fit, feda- 
£tualis collatiodefideratur. Sic lola dcdicationis dcfrinaticnenon 
jT'. tranfit rcs privata in facram, nec inde facra fit. Undefiremtem- 
*u piodeftinataro , at nondum dedicataro, quis furtoaufcrar,tcm- 

* plonon quaeritur furti adio, fed coropetit ci,qui in ufum tcm- 
pli rcro lilam dcftiiiarat, legfinondum \.Cod.dtfmt. SiquiHem vo- 
tum & dcftinatio pcrfonam voventis , non rem quae vovctur, 
obligat, nec ex profana facram facit ut ait Ulpian. Itg. z.in princ. 
dtpotitcitat. 

.1 lindc &in ieg.ff.de lib. c*uf* Papinianus fcrvos ad tem pli Ctt r 
ftodiam , quod atdiricari Titia voiuit , dcftinatos , neque roanu- 
miilos hxi cdis manliflc, ncque tcmplo dcftinationc ilia qucfitos 

. cffcrefpondit. 

Stpttmo vid ii v intcntiofummaaequitaris rationenitirur,quod 
fi cnim mariti dcftinatioattendcnda foret.aperte in-fraudcm vidu- 
arumid ftatneretux,quy hnjuiroodi fa&o , jurcfaofacileprivari 
polTenr.quod noneftferendum. 

O&jzo facit dccido Lipfeniium dc cafuhaud abftmiJirelato 
apud MoHcrv* ftm.z+. ubi curn cxftatuto ioci viduisdimidia pars 

. comeftibilium, oceoruro quxid potum paratafunt,deberetur,il- 
liusetiaro frumcnti diroidium viduae adjudicatum fuifle refert, 
^nodrepofiruro habuit maritus^utvendcrct, vcaditumaiucm ab 
jfifovivononfuir. 

% . Denift 
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Deni% i n t cr p rct urn autoritate fi pugnandum fbittplures ntt- 
rncro affcrrc llceret , qui negant , pecuniaro ad ernptionein rei ira- * 
m obilis deftinatam , pro immobiii habendam , prout illam cdmu» 
nem dicit & interpretumautoritate confi rma t Gel. i.obfer. //.*«. j. 

quammcrit6fequimur,nonquiacommunise(t,redquiaflrmiifimo 
nititur f undamento ; Cum enim certa fit juris regula,pecuniam ai 
res mobiles pertinere , & vero exceptio , Nifi In emptionem rei im* 
roobilis fi: d eft ina ta, nulla fpeciali iege introd u &a inveniatur, pro- 
utomnem exceptionem fpecialilegeprobarioportet / f.deprobst. 
mique ftandum critregulx,necdubiaadverfusillam admittcnda 
cxceprio. 

Quofundamento vel folo,utcunque aliisfuprarelatisargu- 
tnentis deftitucremur, poftcrior hsc noftra opinio confirmari,oA 
roniaque in contrariuro addufta fubverri poffcntj Quodfienim^ 
quseproftabilienda altera opinione adducebantur,ad Lydiumla- 
pidero juris noftri cxaminerous,communes juris aphorifroos, fcn* 
tentias generales & argamenra topica conipiciecnus 5 atqui talia ad 
jurisconftitutionem nihil facere, ncc ex iliis jus jurifveconftituti 
cxceptionemdefumipoffe, evidetibusargumcntisfupra evicimus 
6: comprobavirous, roaxime vero Rciponio Pauli . quod de autori- 
tatercgularuro &fententiarumhuj ufmodi a compiiatoribus juris 
in pnncipk) tit. uitimi Digeftorum rcfertur,ubi a pertis verbis ex rc- 
gulis qualcscontinentur d. tit. ultim. & ahas ex lcgibus colle&x cir- 
cumferuntur,jusfuminegatur.Quare,cum,utpauloantediximus» 
ccrti fit jurispecuniam ad res roobiles, ceu exemplum & fpccicm 
pertincre fertext.in Nov.iz .c.tf aws ,nec ullibipectinia,apatrefa- 
roil. in cmptionero rei iromobilis depureta, cxcepta legatur utique 
ftandum erit regula?, nec ex aphorifmis j u ris , & argumcntis topicis 
exceptionem confringere licebit , quippe curo omnem cxcrptio ■ . 
nem fpeciali lcge probari oporteat , monente inter alios eodcrra 

P 'aulOJ* Lf Je prokat pr< fumpt ■ 

Quibusira prsmiflls, vidcamus ,quidad fingyta.quibuj bo- 

aorusn inmobilium hxredesintentioncm luam ftabihrc, & pe- 

cuuiam 
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curmm.quadcfun&us patcrfam. praedium emere conftirueratjibi 
vindicarcintcndcbat,rcfpondcndum fit.Urgcbanr^r/w^fratris dc- 
functi dccujus fucccllionc qusntur , propofitum & dcftinarion£. 

Cumcnim pccuniam, qua dcagitur,abaliisquam in ufusquotidi- 
anosA&rcifarailiarisncccflfnatem cxponcre fo!ebat,fcpararit 6c in 
emptioncm przdii indubitantcr dcftinarit , hac ejus dcftinationc 
ficnconctudebat , ur rcscmcndaprocmpta habcatur , &pcrinde 
ccnfcaturac firc ipfa ptzdium emptum fuifict, quocafu finc dubio 
adipfosrcscmpta pcrtinuiflet. At f:iendum primo axioraaaddu- 
cturn Brocardiconcfle.proroifcue & indirfercnrcr lc habcre ideoq; 
cum in utramqucpartem lcgcs&cxemplacxrcnt, nihilindc ccrti 
concludi & infcrri poflc, fed oportere eum, qui intcnnonera fuam 
i incofundat,intcrmmis&in fpecic fundamcnturo mtentionis fnz 
probarc, proutrcctcanimadverrit Dominus Vigclius r.deaf. 67* De. • 
**dWolaacnudadcftmaticncpatr sfamiliasrci naturam non muta- 
n rc&e monuerunr Jal adl.c<ttera*t.§ ftdji paravent.de Ugat.i. Bocn 
deuf'209 $Ao[[ci.i .femejlr % 2 4.n . /.cujus cvidcntia cxemplaextant in 
l.j C defurt.l z.depjBicttat.l dt liber.cauf.l.fundi i7$pen $ ultim.de 
athcmpt.l.granartaig.§.i.cod.l (itdfS§ 1 pro foc.Uft '. § fi lignum y dt hg J. 
Przrcrea, utdcflinatum prorcpcrfcctahabeatur , forma & fim&in 
ipudcftinationcadfit neccflccft , alioquin pro actu perfccto non 
habcbitur^ leg.17 § Mem quod infuU ,/ ,dt atl ion t empt l.ur bana 166. leg. 
Carbonemi67.deverbfign.]aC.add l.catera y § fedfi paraverit>njS- (um 
fetf.tf adl 7. §. interdum/otut.matrim. Felin. c.cumade9 y extr.derejcripl m 
cujufmodircquifitum Cujac in cafu praclcntidcfit , locum non ha- 
bcbunt caquzdcnatura & jurcdeftinatorum a noftris paflim tra- 
duntur, nccpccuniaadcroptioncmreideftinata, proreempta ha- 
bcbitur. Adhzc ut deftinatum ad rem habcatur pro reipfa,& indu- 
atnaturam cjusin cujuslocum dcftinatum dicitur,non (ufticit dc- 
ftinationcm obitcr factam fuiffc , fcd ncccflceftapertc&exprcfla 
dctlinantis dcclarationcillam ficrimoncntc Cravctra ccnf. &$$ nu. 
21. Cujus illuftrcexcropiura vidcrc licct Aib.i.cenfil.Marpurg.corfil, 
fj. ubicum Vafallus in fundo fcudali zdificafict , fczd.ficium ad 

S ufuna 
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u f -.1 m rei feudalis d eftinallct , puta n ■ judicia & i u r i fd i<ft 10 ( vi fcudi 
compctcns) ibicxcrceccntur,indc ramen rcm fcudalcfDerTdclam 
non fuiffc, ncquc a dcftinaro ad facluro ipfum infcrri poffe, rcfce > 
conclufcrunt Marpurg ^.cow/:«.»«w272.codtoQargumcntandi 
gcncrc concludemus &nos, nccnoftro cafu dcftinationera proa- 
a u perfecto, & deftinatuna pro re ipfa habcri,cum dcfit rcquifitum 
eam ad rem ncccflariaro, nec adfit dcfunfti d eclata t io , ut pecunia, 
qua dc agitur , pro letmmobiii habcrctur , & immobilium >urc 
ccnferctur. 

£t ha?c dc primo,quobonoruro immobilium hxredcs palmam 
obtincre conabanturarguroenro. 

Non majoris eft importantiz fecundum contra viduam alla- 
tUmdubium.Ut n.fa&um,& faciendum pcr paria ccn(cantur,ne- 
ccik eft, ut rcs jam dumfitinfieri&dcvcntumfita&umperfe&io- 
Bi proximuro,co)uscxcmpluro cxtat m Up. f.ti, deaur. tfarg. legat. 
ubiargentum, quod carptum fuitfabricari, pro pcrfeftohabctur, 
nec argenti infccli, fed fa&i, appellatione vcnit. Eandera rationem 
habctcxcroplum exi 'pen.de mtlit /<y?<iw. allatum , cum ibi filiusfanK 
innumcrummilitum;arodumfueritreceptus,&cxillis,qu«inmi. 
litcdcfidcrantur.&prxdercoportct.folcnnibus^foluscingcndia- 
clusdcfucrit,exincidentib<uscau(]sdilatus,&iufpenfus Inreliquis> 
ubi talis rcfpcftus&arTlnitas Fa&iFaciendiquenonadcft,pcrdilpa. 
riaccnfebuntur.necFacicndu profaclohabcbirur,cujusreievides 
extatexemplum#«/./f^0i//,j > .7.^/^.l*ubicarbonibuslegatis,lign(i 
adcarbones faciendosdcpuratum ,legato non continetur ,ncc Je- 
gatariocedit,Eadcmrationelibrislcgatis,nodumpcrfcriptos, noa 
contincri, neque cbartis papyrum ad charcas paraium venirc, rc- 
ijpOOditUlp. inl Itbrerum / z.§ ./ .cum feq.eod. 

Non diffimilis cft ratio,ca(us propofitL fiquidem allegata fol- 
licitatiodc prcdiovendendo, aftus cfta bipfocontra&u plane rc 
rnotus.nec contra&um arncir , ut ita roerito pcr difpariace(eancuc, 
cmprum&emcndum. Adhxcut intentfb^gcntisaclum perficiac, 
& quod cft in intcmionc pro fa&o & pcrfUtehabcat ur,rcro,dc q na 
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3gitur,itacomparatam effeoporrct, uta fola agetitis intcnt?one,<3c 
voluntate dcpcn d eat, ut con tingit in ca fu Uocus 60 . de verb fign. & l. 
urb.ma eod. A t noltro cafu, ur res cenfearur empta, ipfius etiam Do- 
mmf cujus rcs cftconfenfusadfir neceilc cft,quod dcficiente(prout 
detccir)mh;l opcrabitur inrcntio,& folliciratio, alterutrius parns. 

Tertium vtdua: oppofituraarguaienturo quodartinctnon ne. 
garausparrcrofaro. reftamenro, velquaalta ultima utilitarc . dilpo 
nerepofle, urpccunia, quam lecumhabct , vcl tn ufutasclocavit, 
prorcimmobili habeatur , prouta prudcnti quodam parrefaroil. 
ncadad libcroruro uxorcs, maritoft e, ek conftquentcrad cxrr.-ne- 
os pccunia quarnrcliquit , fucccffionr ftatuto vanar.ucv^niar , fcd 
apuddefcendcnrcsperroancat.dilpofitum fuiflc rrjemini ; At talis 
difpofirio, noftrocafu non^xrat;imo,forte ncc ficn potu lfet , cum 
infraudern.&praejudicium viduar mantus difponere, & jusipfi cx 
ftatuto, vel confuctudine dcbiti aufcrrcncqucat,pcr ca qua? dixi- 
rous fupra.argurocnroicptimo pro vidua addu&o 

Circa qutrtum contraria? fcnten etac argumen tum , comm i tti • 
tur Elenchus non fimiliumut ficnilium, quod enim pro neceffirate 
caftri vel fortalitii repofitafunt, pro immobilibus habcntur,nec 
bonorum mobihura hasrcdi ccdunt.idco fit , quia munirionesca 
ftrorum.puta bombarda , puivis tormcntarius , & alia in ncceflariu 
hujus rci ufum comparatajpfi caftroadhc-renr.ccuacccflorium fuo 
principaii,& quafi parscaftrorum hibentur , quippe curafineil.is 
caftra & FortahtiaelTc nequeant ,non magis quam corpus finc ani- 
ma.ut iraquod juris cft circa totum & rem pnncipalero,idem quo- 
quc de acccflbrits flc partibus rncrito judicari dcbeat^rg l.qua de tota 
76.derer.vetb l.j pro dereUli. 

Dcpecuniain ufum cambii collata , & mc-nfisargcntariorum 
dcputata, «uod affcrcbaruc, non carct dubirationc.ur ita dubium 
pcraequedubinm probarincqucar. Etfi cniro non dcfint qui pecu* 
niam hujufmodi,proimmobilihabear > & intcr immobilia corapu- 
tandam fcribuht , co qu6d pccunia iJla in ulum rei perpetuo dura< 
turx deftinara iit , li tarocn pcnitJU$introfpiciatur,&ad juris noftri 
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fcripti trutinam , ponderatie fiat , fundamcnto juris arTertionem 

hujufmodi deftitui deprchedera us ; Cum cnim pecuniaad res mo. 

bics.ccu fpccies &cxemplum pcrtincatpcr tcxr. in Nov.22 .cap. 

verffiverh univerfi 9 nccpccunu inafuro Cambii coilata,uIlibiex 

ceptalegatur, utique allcgata exceptio, ccunon probata, attendi 

nondebebit. 

Eadem eft ratioargumcnti fexti\ Etfi enim non definr,qui pc- 
cuniam , qux pro confervatione patn-monii rcpofita eft , & inftar 
thcfauri a patrcfam. affervatur , necin ufus quotidianos erogarur, 
inter immobilia rcfcrant, & jure imroobilium ccn icn autument j 
nulla tf mcn , qua id probent , juris conftitmionem allega re porc 
runr.proutipfisincumbit, cx prxfcripto Pauli, qaod ckinleg.f. 
defr$bst. 

Non rnajoris eft importanfia*illarioargumenriy? i p//«f/ : Etfi 
cnim dctur & conccdatur , quod quzcxre aliqua conficitur pecu- 
nia.naturaro&qualitatemrci undcvenitretinear,illitamen con 
fequens non erir, quod & quae ad rem aliqua m conficic ndaro,dcfti « 
nata fuit pccunia , naturam & qualitatcra rei ad quaro dcftinata eft 
iccipiat, cum tanta non fit affinitas , & proportio, inter peconiarn 
Jc rem emcndaro, quanta exiftit intcr rera & pccuniam inde confe- 
C*tam. At nec verum effc pracfuppofitum illud, quodcxrc quapiam 
fa&um, naruram &qualitatera reiunde vcnit& fa&umfuit, reci- 
near, inductionc plurium exemplorum dcmonftrari poteft: Exem- 
plumcvidcns occurrit inl.qmivas 4S § fin.de furt.MhinvtXRmm exre 
furtiva rcdacrus ,furtivus eflenegatur, ncc doroinus rei nuramoa 
Hlos tanquam fnos peterepotcft & fi pcr virocxtorqueat vi bonorfl 
rapt. tcnctur, fimilirer rem emptaro cx pecunia roea , nonctie rae - 
am , reicripfit Impcr. Gordianus tnlfiex emj.C.derer.verb. 

Sic fi pccunia pignori obligata, in eroptioncm rci con vcrtatur, 
r cs ex nummis pignoratis empta , non erit pignorata,roonentelIt. 
piano in l.r.ffin quipet.inpign.kmb.ttcqi expeconia dotali, rcs com • 
paratadotaliscxiftit,/.^^»M/i.C^p/^f.^r. ubi Dioclet.&Ma- 
xim.cxpecunia do tali res com para ta non crit uxorit. 

Ncc 
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Ncc divcifum arguunt.qux circa oftavamtf notsimd ubitandi 
rationera,allatafucruntexcm. Quod eniro prirao attinct exem- 
plum pecunias, cx vcnditionc rcrum immobilium cofe&r , etfi fint 
cxinrcrprctibus,quibuspecuniaillairomobilis videatur, oon ta- 
men habcnt,in quo fundamcnturo hujus fusaffcrtionis ponant,ft- 
quidcm pecuniam ad rcs mobilcs pcrtinere, praetcr feofurocora- 
muncm, & notit iam cuiquc paccntcra,conftat cx Nov.a1.c 45 vcr- 
fic. G vcro univcrfa. ncc uliibi cxccpta invcnitur pccunia cx vcndi- 
tioncrcrura iromobilium confccla j habcbitur crgoficilla pro rc 
roobili, cum cxtra lcges non liccat cafum cxciperc&rcftringcre 
legemindefinitcloqucntero,Vu!g l.depreci$,depubl.inremacl. 

Addcquodaliud fit prccium,aliud rcsipfa 1.42. § i.dcufufr.l. 
nemo g 2. i» princ.de verbMig.lfundum 2g.de Novat. undc&quiex*- 
notcftamcnroseftiroationem habct ,cxaltcro rcm petcrcnonpro. 

cftrariocxcmpli poftcrtoris; Licetenim fintqui pccuniaexvendi- 
tionc praedii fcudalis redatlam, pro fcudali , adcoqucre immobili , 
habeant,nihiltarocn,undcidprobent, allegarepotcrunt» iroo a- 
perrcrefutantur,pertcxt. 2.feud.26 §.fiva/alius,infin prouttext.il- 
luminducunr,& diffenticntcs,indcoppugnant And.ddfern.Prae- 
pof. Matth.de AfH.£t.&alii m notu addiclum §jivaf*Bw> SchuitT.r. 
co*fiu.\Pc(c(ibcQ.defeud.c.7.nu.f). Ko(cnih.defeud.c.4.<oncl.ii. Ob- 
tcthx.di/p feudal.f.thef.2i6.cumfeq. Vult de jeud.lib.i.c.f.n.lo.^otch. 
deftud.c.6.n.i4. 

Deannuis rcditibusquod^ec/>«#adduecbatur,nihilcumqux- 
ftionepracfcnticommunchabet,necdaripoicftargumentuinquo 
coparcntur; deindequodannui rcditusrebusiroroobilibusannu- 
n?erantur,& imroobilium bonorum bsetcdicedunt,**™ ' &&4imi- 
tareintelligi dcbet,videlicet& de rcditibus nondum ceflis, & jurc 
percipiendi annuos iftos rcditus ; quantum enim tttinet rcditus, 
quorurr>dicscclTi: , adcoq; ip(a corpora & fpccicsannuorum rcdi- 
tuuR),promobihbushabcntur,harcdiqj bonorum mobiliumcc- 

S 3 dunr, 
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d u n t , Lft*8mjkf*g-vnb.k ttMxtlGtiLidfirvjkum.tMyn&u. 

Vndecimumcotitntix fentcnti» fundamcntum quod attinct, 
funt qui putant fpecialc id cflc in pecunia roinorura ,aderoptio- 
nem ptardiot um dcputata, alie in aliotum pecuniis obtinentcpro 
ut intcralios tenet Barbat.iwc./.*» jJex.de feudxc\txu% a Gcild.obf 
ti.n.z.mfin, non p!acer;diccndura potiusomncm indiftincte pcrn 
niam ad cmptioncm prsdiorum deftinatam promobiii habendara 
nullamajorum & minorum diftin&ione attcnta nccobftabitop. 
pofita/ i §.6.decontTAr.i$ utd.tut aft. fi att endam us quxftioncrr ibi 
prop©firam;tra£Ut&quaeritUlpian. An tatorufuras pofccrc pof- 
4it, de peounia , quaro pupillus tuton debuit,(iad{h pccunia puptf- 
laris,ardeftinataincroptioncm praediorum , ac diftinguit,utrura 
tutor prartorem adierit nce ne,Gadiit,necobtincre potuit, ut dc 
pecuniaillafibifolvat, ufutas tc&c poftulabit,qut>d£j vcro prarto- 
rero adirc intermifertt , fibi imputabit nec ufuras petcrc potcrir. 
Caufa praetoris adeundi non cft ca, qua pecunia ad croptorero prae- 
dioruro dcftinata , pro reimroobili rcputaretur,adcoq; finc dccrc- 
tomagtftratusalienarincqueat,fedutpraetorcogno(car,utrum fit 
utilius ufuras admitti & pccunia pupillari prardium cmi,anverb 
fatius exiftat> emptioncm intcrroitti,&pecuniaro,ea*minremdo* 
pofiram,tutori infolutum dari, utitain objcdro argumenrorv d. 
leg. t. defumpto committatur fallicia fccunduro noc caulam uc 
caufam. 

Confimilem clcnchura committunt circaargumentum duo 
decitnum, pc t i t u m exl.u§ fin.de rejudtc. quodcnim pecunia pupil* 
larisad prasdiorumcomparationero rcpofita,abeoqui judicatura 
cxequitur pignoris jurccapi &incaufaa) judicaticonverti poteft, 
ncc prxroris decrctum dcfiderarur, pro ut in cafu / h decontrar g *. 
*/.*«< 4tf.dcfiderabatur, caufacft, quod prartoriscognitiocainrc 
futurafitfupervacua,fecusacobtinebatincafu dicl.legi quaeeft e- 
jufdem autoris, minime vcro praefupponitur , pecuniaro in eropti- 
onem praediorura dcftinatam, imraebilkim jurc ccn(cri,coque in - 
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tuitu decreri praetorii mentionem factam fuifle, proutcontrariac 

fententizautoresautumant. 

^'OTawabautoritatcintcrpreturodcfumptum argumentum 

quodattincr>ilh fatisfa&um putamus iis, quse proftabihenda no- 
ftraopinione,nono& ultimoarguroentepropofuiraus; Quod fi c- 
niminterprctumautoritate pugnandurncfict, plures numcro ad- 
ferrehcerer , qui negant,pecuniaroaderoptioaemrciimmQbilis 
deftinatam pro immobiii habcndara , prout illam communcm di- 
cit,&intcrprcrum autoritatc confirmat Gc\\* 2. obf.n.n.}, At infir» 
mum&debilec^cargumenturoyabautorirateinterprctum&Jclo- 
rum noftrifccuh,dcluroptum, conftat cxhisquae dc communi opi- 
nione,c)uiqueautoriutcfupralate tra&avimus>quonoshac vicc 
rcmiftbs voiumus. 



DECISIO DUODECIMA. 

Num probatione per ttfles fktl '4 furamentum adverfe partideferripof- 
Jitt cafu U9i nihdomninoprobatum fmi , net proteflatto de non 
remittendo ali j probationum genere 9 in» 
terpofitcu, 

ACtor probarioni confifus teftes produxit, illofquc cxamina- 
ri fecit, nulia interpofira protcfta tionemcc rcfervata fibi in dc- 
feclura probationis juramcntidelationc.Atqui animadvcrtensdc- 
feciiTe fe plane in probationc, /uraroenturo Reoconvcntodcfcrr, 
idqucultimo judicii inftituti tcrmino, dum in cau(a per reccftum 
oralitcr concludi dcbuit , & aparte adverfa jamdumconclufum,& 
ad fcntentiam iubmifium fuit. Quarfitum Num probationc pcr 
tcftcs f*cla,ad luramenn dclationcm A&ori recurrere licuerit , & 
Rcusconventus , juramcntum fibi delatum aut pra:ftare,vcl dcfc- 
tenti rcferrc tcneatur. 

A&orem audiriaon dcbcrc> nec dclationcm juramcmilocu ha- 
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bere diccndum videbarur; Siquidem ad j araracHti delationem re- 
currerc nou licerc, quando dcforens intentionem fua m tcftib. pro- 
barcconatusfuit, pleriqucinterprcturatradunr,utviderecftapud 
Cacheran um , i n decifionibm pedemontanu decif.i i. Dec.in c*p.2. extr.de 
probationib.tf altos plure* } quos refert tJAafcard. deprobationtb libr.z.con- 
tl»fi>f0.».9 per.textuminl.\i.C.dejurej»T. ubi Juftin.abfurdum cft,in- 
quit,cumquisdcfpcravitaliam probationerodcRubadjurisjuraa- 
di rchgioncmconvocarcvellcidcm probarurvulgata jurisreguia, 
A&otc non probantc Rcumeflcabiolvcndum, judicijudicaturo 
prxicripta inl4.CJeedend.xxbi Antonin. Aaorcnon probanrcqui 
convcnitur,ctfi nihilipfe prxftar,obt inebirjcui conc/. 2. C.depro. 
batl.p.Cdeexctpt.l.g.CJe obl.& ati.cultext.de jurcjurand. Atqui fi di • 
camus,dciationi jurarocnciincafupropofitodcfercndum, utique 
Reusquid,quoabfolvatur prxftarc tcncrctur,contra regulam d.L 
4.C.dcedend. 

Acc cd i t ,q uod proba tiones non fint petcndar dc do^cRri/7. 
Cod.de tefitb.ubi Impp.Dioclcr. & Maxim.Nfmisgravec ft.inquiunt, 
quodpetitisurgcripartcmdiv<rlam,adexhibitioncm corura, pcr 
quosiibi ncgotiuro riat;undc inteiligitis ,quod inrcntionis veftrac 
propmsarTerredcbebisprobationcs,nonadvcrfus fcabadverfariis 
adduci. Atqui fi Rcus in cafu prxfenri, ad voluntatcm Aftoiisjura- 
recogcrctur, utiquc A&or non propriisobtinerct probationibus, 
fed dedomo Rci defumptis adminiculis. 

Facit,quod Reuspcrcxamcntcfliuro fatisfitvexatus,furoptuf- 
^ucfcceritnon ievcs,proindcquc iniquuro vidcri potcft,vltcriori 
gravaroincipfumgravari. Quare,cum fcroclprobandi viamAdor 
elcgcrir, inde non vidctur poflc reccdi ,quaro cniro quts feroel cle- 
girviaro,illaarobu!areoportet,neclicctpoftcaadahamtranfirc/./ 
mulier 21. §.ult.auod met. caufx u ra u nius c le& io , a 1 1 eri us fi t re proba- 
%AoCravctt,tonf6i6.n.i7.f$ conf.678.num g.Surd }.conf.42$.nu.$. Bur- 
Ififit. I • eonfil. 2pg. numtr. 1/. Jdcm i.confii. #7. numcr. 23. co»Jii.4*S. 
numer. 14. 
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detur,qubdabinitioprotc{htus non fir ,de non remictendo aho 
probationum genere ; prouc cnim proteftacioprorcftanci jus con- 
(ervat, & cfficir, nc acl us prxjudicet > ita a contrario, oroifca protc- 
ftatione,pra?judicium fit juriaIiascompctenti,per trad aGuid.Pap. 
decifi7z.n,z m Kiuhoviocent.6.concl.S2. Gotncz. libr. i.refolut. cap.it. 
nurner.iz. 

Tertio A&ori, cjufquc pctitioniobftat , quod nimis fcro jura- 
rocntum dctulerit, poftcaquam in caufa •ralitcrconcludi debuit, 
& ab advcrfa parte jamdum conclufum fuit , fiquidem poft concl u - 
fioncro in caufa, juraraenri delacionem alicigacoribus pcti non pof- 
fcdocent BarcBald &aliicommuniter ad /.;. C.dereb.cred. Ratio, 
quia poft concl ufionem in caufa, proba tiones , f qualis ctiam cft ju> 
raroentidclatio)noaarapliusadmittuntur pcrtcxt.^c cumdileclm 
ubiple/;e y FeIin.defideinftrum.]iCon.in/.admonendi,nu 6 dejurejur. Hip- 
poiyc. inpracl.crim § ftquenSyn.i^^umfeqq Gzi\.t.obfer.io7,nu 4.$ t, 
obf.iog.num.2.My(\(.t.ob/68.n. 6. Immodclationem juramcnti ante 
litis contcftationemab Aftore faciendam eflcpoft alios a fc allcga- 
tostraditWcfonb. inparatit.l.dejurejur,n.p.Co\cT.decifit£.n.r.& 6 % 
ubiait jusjurandum ftatim,curo ipfaa&ionedcfcrrideberc,idcoq-, 
fi Actorfirapliciterlibcllum proponac, dcindc prxftita guaranda, 
juramcnturo defcrre vclit , ipfom non audiri , quia eo iplo qualita- 
rem libelli m u tarcr, quod poft pracftitam guarandam ci faccrc non 
cftinccgrum. 

Pondcrandum^vjr/*, quod in cafu propofito, nihil planc ab 
Aclorefitprobatum, &omnesabipfoprodutli tcftos. fe ignorare 
articulatarefponderunr, nccctiam aliundc caufamfuarn verifimi- 
lcm fcccrit ; Atqui delationem juramenti locurn nonhabcre, Ga 
dcfcrcnto nihil fu probacum , in cerminis cradic Menoch. / qu<*ft. 
arbitr.gi.n.t Boer .^c//i^^?.Cacheran.^fi/'.p7.Speculator,Socinus, 
&aliiplures,quosrcfertMafcard Ub 7 probat.concluf.gs7 n. 7. 

Proquorum opinionc coramunitcr adduci folcr, trita ilia ju- 
ris regula,quod A&orc non probancc Reus fit abfolvendus, ctfi ni- 
hilpraeftitcrit,tradita inl.4.C.deeden. curo quodgrave&injuriofum 
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fit probatioBesabadvcrfapartcpctcre/. 7. Cdete/lib.l.4.CdeeJe»d. 
turo quod Actori , quiplcneintcntionis fu« fundamcnturo proba- 
vir, juramcntiiro aReodefcrrinequear,t4f z.extr.dt probationib.tui 
confequcns videtur, quod proindc ncc Reo juramentum defcrri 
queat,fi Actornihilplaneprobavit; quippecuro , quod juriseftin 
unocorrelatoruro .idero quoqucefle debcat in altero 5 tum deniq; 
quod judex, ncc fuppletorium, nec dcciforiuro juramenrum defer- 
rc poflir,ubi nihii probatum invenitur^r text. mcfin.ext.dt jurejur. 
notata a If^e/embAn parat.de jurejur m.io. 

Hxciunt, quascontra Actorcm cjufqueinrcntionem mllita- 
rc,&quo minus juramentidclationideferridebcar, fuadcrc vidcn- 
tur argumcn ta ; curo enim intentioncro| fuaro teftibus probarc co- 
ftituerit; nec deindeproreftatus fit , dc non remittcndoalio proba- 
tionum gencrc j infupcrnimis fcrojuramcnturodctulcrit , poftea- 
quamin caufaoraliter concludidcbuit, & abadvcrfa parrcjamdfl 
conclulum fuit.&,denique pc: tcftes productos nihil plane, quod 
proipfofaciat probatum (lt,omnimododiccnduro viderur^Rcum 
non tcncri, jurarocntum delatum prxftarc vcldcfcrcntircfcrrcfcd 
abinftiruta aclioncabfolvendum cfle. 

Athis nonattentis,delationi juramentilocumefTe.necReum 
prarftarionemillius fubtcrfugerepoffcin Facultatctcfponfum mc- 
mini. Permiflum quippe cft litigan tibus, tam Rcis,qua Aclftribus, 
intentionis luae fundamenturo confcienti^ partis advcrfar coramit- 
tcrc, ciquejuramcntum dcfcrre;cuiquedefcrturis jurarc, vclde- 
fercnti id rcferre tcnctur jquodfi jurarcnolit,nccetiam deferenti 
delatum fibi juramenruro rcfcrre, caufacadit,inquittextus/»A j*. 
$.aitpr4torJ.j$.dtfurejurand.i.9. C.eod. ncc diftinguirur, utrum dc- 
fcrcnsintentioncm fuamaliqUomodoprobarit, &Nuro,qui jura- 
rncnrum defcrt.conatusfitintcntionem fuaro probare,aut non firj 
undenccnoftrum erirdiftinguere , aut cafuro lcgenoncxccprum 
txc\^ctc t vulgatal.ff precio jf depuhltc.inrtm aH.cum (imil proutcxre- 
futatione eoruro , qus contra A&orcm pro Rco con vcn t o adduCt a 
£uciunt,plcnius conftabit. 

Vrimam 



■ 



. -Digrtized Goo 



DtlODECIMA. i 47 
Prfl*4**dubitandirationern quantumattinet;Etfi non ciefmt, 
qaiputant, juramcmo locura noneflc, necad/uramenti dclatio- 
ncmrccurrcrclitere,quandodefcrens intentioncro fuam teftibus 
probarc conatus fuit;veriortamcn cft illoramopinicqui ftatuut, 
habitis eriam probationibus , juramcntum adverfz partideferri 
poflc,proutita ftatuunt Boci.decifpf.num.d.C^no\.nu 1.2. Cod.de 
pac7jnt.empt.&vendtt.Ofo{c.decifp7.ozz\ii plures.quosrcfcrtacfc- 
quirurThcfaur. decifpj. Cumcnim ieges .quibus conftitutum cft, 
utis,cui juraroentumdcfcrtur,illudfubear,autreferat,gcneralitcr 
loquantur,necdi(tinguant,utrura is,quijuramentum dcfert,cona- 
tus fit intcntioncro (uam prdbare>aut non fir,noftrum quoque non 
erit diftingucre, aut cafum lcge non cxccptum, excipere,fed cu lcgc 
gcncralitcrloquentcgcncraliter ]oqui,maximecumeum in fincm 
juramcnridclatioinvcnta.&approbatafucrit.ut probationuro dc- 
fedushoc tnodo fupplcaturcz.f xtr de probat. Non obftat Lu.Cid.de 
jureiur. qua, qui in contraria funropinioncpotifrimum nituntur; 
ncccnim dccafu, dcquo nos agiraus,agit ibidcm Juftin.fcd dcalia 
longefeparatafa&i fpccic ,quando fciljc. jusjuranduroanrcaquo- 
quedclatum , & rurfusrevocatumfuit,quocafunon licet ad jura- 
mentum fcmei revocatum,rccurrcre,&denub deferre ; Quapro- 
pter,quod attinet vcrba Imperaroris fuperlus relata , Abfurdttm ejfe, 
ut qui aliamprobationem de/peravit, adjurujurandi religtonem convolare 
pcrmittatur, (cicndum circa indu&ioncm illorum,commiffam fuif- 
fc divifionis fallaciaro, q uippe cum antecedentia cum illis fint con • 
jungcnda, no vcro,ut faclum,divejlcnda,prout ipfc Impcrillacon - 
jugit,dum fatis,inquit ,abfurdumcft rediread hoc,cuircnuncian- 
dum putavit,&cum dcfpcravitaliam probationcm,tnnc denuoad 
reiigionem con volare. 

Non magis pro diflfenticntibus facit allegata juris regula, quod 
A&orcnonprobantcRcusfitabfoIvendus , & fi nihil praeftiterir, 
/r4^ft»/^/.^.C.^f^«.quomodon.vcrbailla,ctiamfinihilpraeftitent 
fintaccipienda,cxcalulegis facUe colligitur , vidclicct quodRc- 
us non tcneatur Atlori cdere propria inflrumcnta , aut aliam 
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piobationem fubire, fcd Adtorcnon probanteabinftirutaa&ione 
. abfolvidcbcat. j£quenihilobftat,quod cx/,7. C.deteftib afferuBt, 
grave& injuriofum cffcprobationcsabadvcrfa partcpctcrc,ncc c- 
nim dc injuria conqucri potcft is,cui juramentum dcfcrtur,quippc 
cumhocmodo incaufapropria Judcx. &teftisconftituatur,utdi- 
citurm/ fin.Cdefideicom. quod dcfcrcntipotius,quamcicui dcfcr- 
tur,grave & pcniciofum cxiftit ; nccctiam praecise is , cuidefer- 
tur, juramcntum delatumpraeftarecogitur,fed potcftiddcfcrenti 
itfrTXcJ.w.wprw.dejurejur.zxxxtomizu* piobationcuti,^.*.**^ 
deprobat,. 

Ethzcdepriroa A&orioppofitacxcepnone. Objiciebatuf/c. 
cundo , quod abinitio protcftatus nonfit,dcnonreroittendoalio 
probationum gencrc, adcoquc cligcndoprobationero tcftium, dc- 
lationijuraracnti praejudicaflc, ciquc tacitc renunciaftcvidearur. 
Atfcicndumquodqucmadmoduro proteftatio,dciis, quxtacite 
infunt,fitla,nihilopcratur,or^ / i.C.defidejuft. NoveQ.pp.inprin.verfi. 
^W/^/^W/^WjitanccoroilTioprotcftationisprarjudicetiniis, 
qus lpfo jure compctunt : quapropter cum litigantibus ipfo jurc 
permiffum fit, intcntionis fuar fundamentum confcienriar partis 
advcrfxcommittcrCjCiqguramcnturodefcrrc/.j^ .§.aitpr*torJig. 
dejurejur.l.p G?^.e<?^.necdiftroguaturutrumdefcrens,intentioncra 
fuaro probarc conatus fit, aut non fir, utiq; proteftationeopus non 
fuit, & fadafupcrvacua extitiflet,in his quz ipfo jurc coropetunr, 
nobifquc falva funt; nec etiam , contra mentem agentium; rc- 
nunciationcs przfumi potcrunt., nullis , fa&* renunciationis,prx- 
fumptionibuscxtantibus. 

Quod/fr//>AftoriMntcntioindcclidivoluit,quafi nirois fc- 
ferbjuraraenturodetulcrir,pofteaquamincaufaoraliterconcludi 
debuir, &ab adver/a parrc jarodtiro conciuluro fuir , quippe quod 
fccundum tradita interprcrum poft coclufionemincaufa jurarae- 
ti delatioa litigatoribusampliuspetinequcat,paruroftringit,prar« 
fcerquam cnim,quod in cafupraefenti, dclati jutamcnti tcmpore,ab 
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A&orenondum fucrit conclufum,animadverti dcbetallegatu» 
intcrpptraditioncnoncflcdcjuramcnto^quodapartcpartidcfcr» 
turifcdquod,dcflcicntc probatione, Judcx altcrutri partium dc- 
fert, ubi controvertunt interpretes, Num,po(tconclufionem in 
caufe,apartibusjuramcntidclatiopeti,& Judex jurarocntum fup- 
plctoriqm,conclufioncm demuropctitum^dcfcrrcpoflitaliis ne> 
ga n t i b u s , a 1 i i s con t r a a ffi r m a n t i b u s ^r f rx/ . #* Igeneraltter, C de reb. 
cred. ExWcfenbcc & ColcroquodarTercbatur,ad ftatutum juris 
Saxonicipcrtinct , prout fc ipfos explicant, &exallegatis,dejure 
Saxonicodcpromptis.patct; Dc jore communi non dcfideratur, 
ut jclatiofiat,anrclitisconteft.ncculIibiprohibcturricriintcrroi- 
nocondudcndi, utitalcgetempus dcfcrendi juramenti non prae- 
fcribcntc,ncc noftrum fu prasfcnberc, fcd arbitrio partium id libe- 
rurardinquere. 

Jguartamtf ulrimam dubitandi rationcm quodattinct, fane 
nondcluntquiputanrjdelanonem jurarocnrilocum non habcre, 
fiadefcrcnte nibilplanc fit probatum; verumillisrcclecotradici- 
tur aCaftrenf infiq 34 § 6.de)urtjm.]z(. inl.;$:eod.&uaT.deinjur.c.t, 
Vigel2.deaf.2f. Wclcnb. inparatitl.Digfft.dein\ur.nu.f) tfio Yzih\x\. 
r.rontr.ip. Cumenimccrtifit juris,eum cui dcfcrtur juramcnrum 
litisdeci(oriumcaufacadcrc,fi jurarenolir ,&ver6cxccptiocjus,(i 
dcficrensnihil probavir, controvcria exiftar ,ncculla fpcciali legc 
approbatainveniatur, ut.quc adroirrendanoncrit:acceditquod 
orancs, quibus juramcnturo ad vcrfac parti dcferre pcrmirtitur,tex- 
tus^gencraliter&indiflinclcloquanrurutvidcrecft^x/r^.i^ .§ att 
pr*torJ.;8 dejureiur l.p.Ceod hiwil 2.C de \ureiur .\xb\d\c\X\M quod 
etiaro in principiocaufse jusjurandumorTerripoi£r,quofane tcm- 
porenondura probatum fuir. Idero cxfine&caufa jurisconftituti 
pater,eamcri~n obcaufam juraroenti riclarioinventa,& jurecom- 
probata fuit,ut indr rrobationuro dcfetlus fupplcatur , ur conftat 
cxc.ficur exrr deprobationis,ubiGregor. Pontifex, tumdcrnum 
adjuiamenrircracdiura rccurrcndumcflc, air,cumalixlcgitiro* 
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dcelfenofcuntaricuiconcord././/^ 

iLimaliundcprobarinon poftit , hsredi ;uramcntura dctcrri polTc 
dicitur. Idcra, cxemplocompcobatur, inljf. dejurejur. ubihtutox 
' omn bus aiiis probationihus deftituatur , adverfz ptrti juramentu 
dcfcrrepcrmittttur. Nccflrmam conclndcndi rationem habeot, 
qux procontrariaopinioncadduccbantut, prionbusduobusfatis- 
factum fupra,circa primam dubitandi ra:ionero,quas refponGoncs 
kuc rcpctitas volumus. 

Quodttrf/oarTcrcbatur exe.z.extra.deprobationib.r\\x\\\\x% pla- 
ue cft importantiae/ quando enim Aftor intcntioncm fuam lcgirt. 
me probavir , fuperflua cffet juramenti przttatio, & calumniofa ev 
jufdcm dclatio, fccusfidtfcrcns probationedcAuuatur.quippccu 
euminincm juramcnti remcdium adinventumfit , utprobino- 
num defcdus fupplcatur , diccntc Grcgorio Ponnrice tnd.c,2.(xtr. 
deprobationibus, 

*L)^/^nihilhabeT, virium, quod Judcxnecfuppletorium, 
nec deciforium juramentum defcrre pollir, ubinihii probaturo in- 
venitur: fiquidcm (uppleri non poreft probatio, ubi nulla cft ; ncc a 
juraraeato,quodJudexdefcrt,infcrrclicctadjuramcntum aparte 
patti dclatum ,cum hoc t ran fa&iorus vim habcar,eique aflimilctuT 
legj.,dejureiurjn.\\\udvctQ noaitem. 

DECISIO DECI M A T E R T I A. 
An qui ducere poftt f quam t viveateuxorefiia impragnaverat\ 

JUvenis annoruro novcndccim matrimonio fibi junxeratv 
tulam,fcptuagcnariam , pcrfuafus ab aroicis &divitiisillcclus. 
Convcrfationis anilis tandcm pcrtaifus , j unioribus fc alToc iare cae- 
pit.prout plcrunquc ficri fole t,di vitiar um caufa,quaado roatrimo- 
niafiunt.Intcraliasvcr6,cuniquibusconfucvcrat,civis cujufdara 
liliam imprargnavit. Incarccrarioacm vcritus folum vcrtit , imprae- 
snata ipfum infcqucntc : moritur vctula, anno a die nuptiarum vU 
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cefimo fccundo ; Viduus exiftensduccreconftituit, quam vivcntc 
uxorefuaimprargnaverat, fccumque pcr multosannosinftarcon- 
cubinx, in alier.a dioccefi habucrat; Quacfitum, An rcatrimonium 
hujuimodi,ralvaconlcientia,&jure pcrmittcnte, conccdi queat, 
raaxime cum in animo habcant domicilium poncre,in loco dclicti 
perpctrati,quippequodindcfucrintoriundi,ibiqucjuscivitatis& 
bonahabeant. Matrimoniuro hu)ufmodi miniroefercndum cfle, 
cxeo/>riwawdiccndura & infcrcndum vidctur, quiacum fcandalo 
c«tusChriftianiacorTendiculociviumconjunclum,&cxeplopcr- 
niciomm cft: ailiccrenturquippc hoc modo & alii uxorum fuarum. 
pertaifi ad confimile facinus, ncc dcfutur* funt ipforu utiiitati quac 
parcant.fpc futuri matriroonii habcntestanfa quoque majoris mali 
praebcretur,& uxoricidia proroovcrcntur,quid n.nonfaciat roari- 
tus,&quam furtivocoroplccliiurconcubitu rocrctncula , fifpcm 
habcrc polTit, contrahcndi quandoquc mviccm conjogii. 

Atqui rcs maliexempli omnimodo vitari, nccin Reipub.ferri 
dcbcre,tritu cft/urisaxioma : addecifioncscafuumemergcntium 
rnultotics adhiberi folitum,fic cnim i« /.74.^^'V.prohibitum , nc 
is Judex dctur , quem altcra pars nominatim pctiit , quia, ut D. Ha- 
drianusrcfcrip(ir,iniquicxcroplicft,rcfcntcibidcm JCtoCalliftra- 
to.Cuifimilccft,&exeOdcm principiopctitfi,quod A&a Adfeflb- 
ribus rcferendicaufa pctcntibus perle&orcsCamcrxcomunicati 
prohibcmtur, utvidtreeftin rezejfu Impent de*nno66. § FSQix orfcnctt 
iWDgCOtctcmSiccxeroplopcrniciofuroeft, utcifcripturx credatur, 
qua quis (ibiannotationc propria, dcbitorcm conftituir , prout rc- 
icripturo legimusaPhilippo &Galienolmpcratorib. tn leg.f .1.6.1.?. 
C.deprobat. Eoderoexfunduroentoannullanrur,&proinvalido ha* 
benturjqnac qu^fi^^P^^^cft^mcnto^dfcripfit/./^ ^i.defalfEz- 
dem ratione.Ulp.m/ zf.deprocur noncfte fcrcndura procuratorem 
refpondir,quifibitpfiadfcrit procurationcm, cumquioperas iuas 
u 1 1 rc c ffc rt , fu fpic io a c n o n c a r ca t 

£odem cuaro refpexiffc vid< « turCanonc«,dQfecundasnuptiaa 
improbanmiilUiq) benedici ^rohibucrun^uccPrcsbytcrouuptiis 

hujuf» 
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hujulmodi intcreiTe permifcrunt.prout con ftitutum & relatam Ie » 

gimus inc.y.circafin.tf c.gxaufa%i.qu.t, Eoquod tranGtusad fccun- 
das, ultiorcfvo,nupriaslevitatero quandam fapcre vidcatur,6cqui 
talesiuirenituntur,priorcs,congeftaquafi tcrra,obtcgere vcllc vi- 
dcamur,contraquana multabrutoruro facianr , viduitatcm perpe- 
tuameolentia,utiargumentatur Leo/« Nov.go. 

Acccdii fe.undo y quod dc admifljs pocnitentia fttagonda : at 
quomodo vcredicipoflunt coram Ecclcfia tcQari , ferib fibidifpli- 
ccrccriraen,conftante matrimonio.com miflum,quirurfum intcr 
fe(quamvishoneftum conjugiinomen pra-texentes) conjungi po- 
ftulantjnquit Btzi in tracl at u dc dtvort.fjr repudiu.p. ^s^.cum cospo- 
tiusadulteriumcommiflumlugerc, omncmquc adeointcr fcco- 
pulam horrereoportucrie, 

Praterea y non patitur(inquir Btz*d /;Oquodammodoipfarc 
rum natura, ut ratum fi r con jugium , ab eo tplo , nempe ad ul terio, 
incipiens, quo uno rata alioqui conjugia fcparantur , Cum una ca- 
demquecaufa diverfos & coutranos ciVcttus operari nequcat , nec 
quarcmatrimonium diflolvnur,eadero conftitui poflit. 

«g^r^matrimonia hujufmodi cx fentcnrijeBezsnihil funt 
aliud quara adultcria, & adulreriiquaedam continuatio: uti llla ap- 
pe\fotd.trac7 p .2 ,v/.atquiadultcna omni jurcprohibericonftat. 

Nec quinto matrimonium debet cfle velamcn, cktegumen- 
tum,quotanta (purcities tcga :\r,& vitsimpudicae palliumquae- 
ratur: 

Facit fexto , quod intcr adulterum & adulteram nupriarcon- 
trahinequcancprohibentcitatum civili, tum Canonico Jurc*pro 
ut de jureCivil. rcxtusclt inLClaudius i;. dc hu qudutindign dejurc 
Canonico inprinc.tf c.t.c.^caufa 3/ qu&ft.t.c fupcr hoc y de eo qui dux.in 
matrim.quam per adult.poll. 

QuibusacccditautoritasAuguftini nuptiashujufraodigravi- 
tcr reprchcndentis pro utillamfA ^r. /. de nupt.cap.12.atat Bc%a d. 
tr<ic7jt.de divort. & repud.p. X}6, taxans Gratiani ofcitantiam, Augu- 
{tinidi^um>fublataBcgativaparticula,fallorcfcrcntisi^c.i. caufa 

ii.qudfl. 



Digitized by GooqIc 




E C*t M : * J£ T i * T I A. 
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fC|ua- 




r,quodcumaltcrius 
teum foluta rcro habot,moncnribus 
tit.num. 

^j^^^^J^ i 1 ^^ ?• & eap.jignificsfti % extdee» ejui^ 
ttmin.^UMmffr adutter. poll. Rubro cum rugro collato, indeqti<*rg *m&- 

to duUo. v. • .^*^f 

Demque incandcro fcnrentiaro plcriq; cx Thcologisconcedunr, 
ut intcralios viderc cft apud Theodoruro Bczara intraclatJediVtik* 
tio & rcpud psg.2?r,cumJ}qq.<\vKm allcgat & fcquitur Mcntz inttd • 
8at.de conjughp.ti*. ./^* 
At hrsnonattcntis,nuptias in propofita fa&i fpecic.falvacbn. 
fcicntia,falveque jurc conccd i,infupcr & no vis n upt ns cohabitati- 
oncro in civitare Patria, sndc difccflerant , licite pcrmitti pofie, in 
Facuiwtc noftra.ad confultarioncmiDagiftrittis,rub 
cxionc Cdius conTigerar,anno luperjori rcij 
^c.figmfkafii.de eo qui dux % in ux. quam per adul.poll.Mtnm C 
damSpolcranus mulicrern , curo qua ftantc roatrimonio,confue-* 
vcrar»poftmorterauxorisfuxfibidcfponfare conftituiflet , idipfi 
permi tti pofle a Pon t i ficc Tcfcripr u m lcgim us rood o in roortcm u 
xoris pt«^efun&ae nihil fin t roac h i na t i , n ec prior i uxore vi vcntc, 
fidcm fibidediflent , dc tnatriroonio poft roortcro wcoris contra- 
hcndo. Significaftinobis(inquitInnocent.adEpifc Spoletanum) 
quod cum civis Spoleranus quandaro rouliercm duxit lcgitimein 
uxorCm.carclicla.cuidam merctriciadharfit, vcrum cum uxor i pfi- 
useftet viara univerfa? carnis ingrefla , mcrctricem , cui adharferat 
dcfponfavit,Nosigitur lnqmlmoni tue raliror rcfpondcmus,quod 
nifialter eorum in roortem uxoris dcfun&s quicquam fucri t ma- 
chinatus, vel ca vivcntefidcmfibidederinr,dcmatriroonio cotl- 
trahcndojcgitimumjudiccsroatrirooniurofupradiftum. > 

Eandcm dccifioocm noftro quoq; cafui rcclcaicomroodafl - 
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fponte patet ,cum non tantum illx,quas in cafu fupra cH<3o PoB1 

x 2 1 1 cndi r,circ u ro ftant lae, fed &ma jorcs lOI 
iocflcinveniantur , idem ctiam /uridivino 
thon, &aiii Aonnulli exThcelogis fcriptum leliqui 
caminremexemplo Davidis & Bcthfabca; z.$*m s §u Bxcmpl 
Da.Yidis ) inquitMelanchthon,oftcadit > iot«radulterum&adi^ 
raroconjugium pofl*conccdi,&hac^«*«*Judex nuncquog>i 
potcft, prxfcttim , cum Politici magiftratusaduitcrium non pi 
unt,& Dco valdc difplicent vagabundx comroixtioacs. lt»*Mffc 
hncb:bo* fcaxtulu quem in ptacfcnti facli fpecic idem multo roagfs^ 
dicenduro, cum illicagator de adulicrio in fpecie ita dido, ubima^ 
ritus cum altcrius uxoreconfuevit , & morte expiand uro deh&up? 
perpetravit, hic vcrodccafu longe lc viori.ubi j ' u venis , rclicH vct*- 
]alcptu3gcnaria,juvcnculjtlcfcaiTociavit,cujus pcenaeftpecunia* 
ria,vci ahaa rbitraria, roitior mortc. A: Mclanchthoni, & qm pofti» 
pfum exemplo Davidis moventur, refpondet Beza, non eft , air lo- 
co fupcrius aUcgaro . curnos movcat Davidis exemplum, qui Bcr- 
fabcn duxit,ipu4js ctia roarito proditorii occifoj Quiscnim ', dhoc 
iroifamr,nonroerit6pnniatur,nca^ 

'eiuujfluaro confcicntia. HtcBefy. J?$ite^*&&. m 

JHffif fancallcgitum DaVidis cxcraplum minimead imitatione' 
fampoffc, apcrtc conftat ex fincdiai capitis ii.ubl^^am ilfij^ 
valde Dcodifplicuiffcadditur, prout & pcr KKhancroPK>phctao%! 

furomof ctcob id incubtus fuit , mortc lpfiindiOa^ layidaccA^ 
tjQj*,i*rJ$c.y.tfm/eq. ^ * 

• / Quarc, raiffo Da vidis exeraplo.fufficic t nobis fuperius allara^ 
.jurjs Canonici dccifio.quippc cum in dccidcn dis cauiis Ipiritualibyjfti 
cujufmodi iuntctiamcaufarmatrirooniaJcs, cx jurcCanonicQ.4||£* 
cili >ncs peri debeanr , prour cdis eft oro n 1 u t hconca i n foro & jn4$g 
. ttis obfcr va n foh r a , fu urcCanon.dccife facris li tcris no t onti aric&* 
iOCiprour mcafu pr^fentinihilinvcnitur^cujus con 1 t ar G i u rr d i vi- 
1 ' o fit difpofit|iro.Irn6,cum Oco vald edifpliccat vagabunda&jtorojjm 
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*itdvit?gcna$errantcspraoveaturJdg>fir,fiqu«turpilibidinepri- 
us cognofcebatur cojugali poftca a ffe&u habcri & trattari pcrmitta - 
tu r, vagabundt illa com ixtionc in honefta ri re; focieratem com ura- 

ta.Nectudiemusreclamitant&Bezam:coceditranehoneiloduci5c 
coiugialiter porro trac~tan pofle,qu.Eturpi libidincprius cognofce- 
baf ,fi nimiru in cocubinatu antca fuiffct habita,vel p fimplice fcor 
tatione cogni ta , utraq; perfona libera exifu-n tcncc uili alii obliga- 
tt; aliud obtincrc , puras,fi aiterutra illar u.alii antea vinculo roarrU 
moniali ,cocubirus t*pore,obligara extitiflet;Na cj fcortan t ur,incjr> 
quavis ritc inter fc non capularentur,tamen quonia alioq nullialii 
funt obftn&udco porTunt poftca vitiu,<p in ejufmodi copula, malo 
initio fuir,per Dei gratia corrigercat in adulterio(fub quoetiam d. 
Iocor6prchendit,quancomarituscum pcrfona liberarero habcr) 
non defe&us aliquis ineft, qui poftea poffi t cmendari fed nihil cft p- 
rcr horrenda crimen,cp rocrito coram Ecclefia detcftandum & ab- 
jurandum, non verb continuandura •, At licet illud Bczx objeclum 
aliquarordero habcro vidcaturjn adulterio in Cpecicitadi&o, & cp 
legc Julia ita habetur,& vindicatur , nihil tamen fubeft.quod in ca- 
fu propofiro illam animorum comutationcm inhibeat , & quo m i- 
nus a turpi coj unclionc , ad honcft u placitu nuptiaru tranfitas fleri 
polTit impediat n6impedit vincuifi, quomas uxori fux devin&us 
erat , qppcroortc folutujnec publica honeftas.utcG quteanrca la?fa 
erar hoc roodo reftituaturmec fcandalucct usCh riftia ni aut offenfa 
ti viura,cu quod antca fuit fcandalu modo tollat ur,& cives ofTcndt 
d-cfi na nt, vita libidinofain honeftum conjugium commurata. 

Prxter tex t u m ,quo,ut ita refponderimus,moti fuiraus &qui fo- 
lusaddecifioncm fuflicirattcndiq;dcbet,fubfun: rationesnoim- 
probabilcs,quibusincafupropofitonubendifacultas petraittifua- 
dctur.-fuaderjd amor hbcroru ante natorum , quos legitimos ficri 
unic^ ftuduoiut legislatores.utvidcre cft/» cdfti.Lr.tft.t.L.drnat.lib. 

Suadet perfonz violat* ratio , quo fcdu&a in viam rcducatur,ne 
pcjusruat. 

Suadct imparitas con jugii prioris in tcr ju ven c a cnor uro no ven - 
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dccim,& vetula (eptuagenariam ; Etfi enim a jure veteri , qno tales 
pcrfonx conjungi ptohibeantur, poftea fit reccffura ut videre eft a . 
pud Vlp.infragm.tk. 17* &Joftin inl. z?. C. denupt. Cum tamen finis 
conjngii in hujufmodi perfonis habcri ncqueat , focictas hujuf- 
naodi vix conjugiinomcn merebitur, fi ex finc&efFe&urcraxfti- 
marc vclimus. 

Suadctdcnique.quoddequaagimus vetula,priorcoajux,ob 
nimiamfencclaraadconjugiuro planeinhabilis fucriterTecla,con- 
j galcsamplexus morose rc nuens & faftidicns , utitajuvcnisma- 
ritus,quoadcoRjugalesaroplcxus, uxoredcftitui&quodammodo 
folutus fuiflc vidcatur 

Ncc , qux contra permifftoncm hujufmodi nuptiarum addu- 
ftaefuerint dubitandi rationcs , tanti nobis momcnti crTe viden- 
tur, ut indc Judcx in contrarium moveri debeat , pro ur ex fingulo- 
rum objc&ojum rcfutationc conftabit : Principio vcro ilJud cum 
primisattendivolumus, diffemicntes non tam lcgibus quam ra 
tionibus,argumcntis topicis , & fententiis generalilTirois pugnarc, 
contraquam jura noftra prxcipiunt,& judicifacicndumprxfcci- 
bunr^abea parte, inquit I'a\i\usinl.f.deprobat. quxdicitadvctfari- 
um fuum aiiquo jurc prohibitum efle, fpeciahrerjcgc vel cenftitu * 
tionc id probarc oportctj fiquidecxrcgulis jus non (umitur,ut ait i- 
dem ^Paulwinleg. /. deregul. /*r. quibus vetbis figmficaturo voluit» 
cx gencralibus illis rationibus , fcu rcgulis & fentcntiis genera- 
liflimis , quales continentur fub titul. de regul.juris , non pofle dari 
aclionem,exccptionem,aut aliud jus, nifi ipccialialiqua legeadju- 
vctur; Quodidem conftat ex I.64.. § '. de viro ,folut.matrim. ubiPzu- 
lus, in quibus,inquit,cafibus lex deficir, noerit nec utilis aclio dan- 
da, quaderecumpluribusaftumfueritfupra, circa rcfolutionem 
quxftionis, An & quatenus vcra Gt vulgata prafticorumT heori-ca, 
qua iBtcntionem fuaro fundatam habere dicitur , qui rcgulam 
pro fehabct, ibi di£ta hucrcpctita,&illucmosremiuos volumus, 
aealtaagamus. 

Dr/Wrfingulaxiter&iliud attendidcbebit, pro decifioncFa- 
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cultath noftrx fuperius rclata , fpecialem cxfare confliiurio- 
ncm, Pontificislnnoccntii in cap. (iqnificafti^ extr.de eoqui duxtt in 
m itrimonium , qujm per adulter. poli. ubi cum civis quidam Spo • 
lctanus conftituiiTet rouiicrcm ,cum qua ftante marrimonio cofue- 
verat.poft mortcm nxoris fuae fibi defponfarcid ipfi permitti debc- 
re Pontifex refcripfit, modoin morrem uxorispraedefunctarnihtf 
fintmachinati , ncc priori uxorc vivcnrc , fidcm fibi dcdifiVnr de 
mat rimonio poft roortc uxoris conrrahendo/ clara & aperta eft illa 
Ponrificisconftirutio,interminisrerminantib.ut noftriajuntcon- 
cepta. Quare mifijsargumetis topicis fccundu conftitutionesquas 
habcmus judicare dcbcbimus, nec cnim comralegesrariodifpu- 
tandi quicquam valet , non lcx rationibus, fed ratiolegi ccdatne- 
ccfte eft, fi modoccrtum & finitum jus haberevelimus, pcr ea qus 
dcauroritarcregularum &arguroenrandi rationibus, An & quate- 
nusajureconf arrcndidcbeanr.pluribus fupra diximus. 

Nec impedimcnto crit , qaod Pontifici icguro fcrendarum 
poteftatem dcneganr , fiquidcm in foro & judiciis receptuin, 
utindecidendis caufisfpiriruahbus, cujufmodi funt ctiam caufae 
roatrimonialesJusCanon. arrcndarur,indcq;decifioncs peranru>r 
fijureCanonicodecifa (acris lircris non c©nrraricnrur,pro ut in ca- 
fu d.c.figmficaftisuhiidepthcndiiui, quod juridivinocontrarietur, 
v c 1 a 1 1 1 c r co i u re fi t d i fpo t\ t u m. 

Quibus artenris, non difficilccrir ad fingula objccta rcfponfi- 
oncm darc , & ab impugnationibus aliorumjaclaro decifioncra 
falvaro. , 

Qaodcnlm primb adferebarur, res roali excmpli omnimodo 
vitari, ncc in Republic. ferii dcbcrc, gcneralcillud noftrorum pro- 
nunciatum,ad dccifioncmcafuumcmergenrium, nonfufnrir ,fpe- 
ciaKJcgevcl loftituiioncopusctit d.Lr.deprcb.&pra/ump 1.6 .depatl. 
Atquiralisdannequirc6ftitutio,quaviduus^hibearurducercmu 
Jierem,qua vivcntcprioriconjuge,imprsgnavir,libera illa exiftcn- 
tcncc ullialn vincuJbconjugali obIigata;dequafac"ti fpccicnobis 
fermoc» jundcmanebimus in regula, nupriashujufmodipermit- 
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tenteSjCxceptione non monftrata.Exempla proconnrmatione raa- 
jorispropoGtionisaddu&a, quantumattincr,antoritateIegum Sc 
conftit»tionumiIlafubnixaeflcvidemus, alioquin conrtitutioni- 
busdcficientibus nobis nori licuiflct,proptcrca quod rcs maliex-' 
emplieffc vidcatur,pro)urcilla vcnditarcj uttaccam,n6cnbeujul'- 
vis ) udicare , mali excmpli quc fint , vel non fi nt, ut indc jus confti- 
tuatur, fcd pertincrcad cum folura , pcncs quem eft lcgis fcrendac 
potcftas. Minorcm quodattinct, negamus nuprias hujufmodi c§ 
icandaloc«tusChriftiftni,aco(Fendiculoconjunc^ascflrc, vel mde 
honcftatc publicam laudi , quippccum antca Izla hoc modoreftitu- 
atur, &quod antcafuit icandalura rollatur , civcfquc offendi dcfi- 
nant,vitalibidinofa in honeftumconjugiumcommutara.Necclici 
poteft exemplo perniciofum cfle, hujufmodi nuprias admit ti,cum 
enimnon permittantur,quando in mortcm pnonsconjugisquid 
fuittentaturo,vclquandoconftanteadhuc raatrimoniopriore,in- 
tcrvcnitaliqua promiiTiodcpoftcrioreincundo d.c. ^mficajit , uri. 
qaceoipfoomnc quod alioquin timcri potu.fCet pcncuiuroamo- 
vctur & przcavetur, necogitationc foturi matrimonii, mariti uko- 
rib.vcl vicifttm uxorcs manns morte machinetvrur.nec tS facilc in- 
vcnicnr ur , maritis quac fe fubftitua n t mat rimonii fpefublata , ncc 
admifloconjuu;io,fi ndes,conftanreadhuc matrimoniopriorcdata 
tlt , cum fola iraprsgnatio non faciat,utiropra?gnata ducatur.fcd 
anprargnantijiberum fit iropraegnatam vcl ducere veldotarcrj/?./, 
eumjeqextr. de adut.k basc de prima ratione dubitandi. 

5>f*»rf»wquodattincc , non vidco ,quid ebftaculo Ot , quo 
minusveredici pofllntcoram Ecclcfiatcftari , ferio fibi difplicere 
crimanconftanre matrimonio comraifiuro , qui vira priori deplo- 
rata conjugalitercojungi poftulant quippecum contritionem no- 
vafcquatuiobcdicntia,delinqucntiumconfcicntiafanetur,Eccle- 
(ia placetur, in viam fcducU reducatur,&4iberi iJlegitimc nati legi- 
tirocntur. 

Nec fidem nobis faciet Beza,Nuptias dc quibus agimus , ab ad • 

ultcno 
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«Itcrioccncauriprocrcantedcprndcrc prout/fr/ziic.Tiiprodciom- 
ptum objedtum habcr . Noverit illc pnm um,non ad ult erii,fed ftu- 
pri fpccicro eflTcq uando maritus c ura foluta rcm habet/deinde ftu - 
prum procaufa nuptiarum intcr ft upratorem & ftupratam iniiarQ 
minimevcnditari poflc:occafiofanc nnpriarum fubfccutarumin- 
de vcnit,quodduccnda per ftuprum antea fir cognita, & impragna- 
ta.quo led utta hoc mod o m viam reducatur nc pcjus rua t, & ut li- 
bcri nati lcgitiroi cfficiantur ^at occa fion cm intcr caufas rcferri non 
poiTe> ex Logicis novirous : unde fpontc corruit arguracn tum cx 
lococauflarum petitum,quod una cademqj cauladivcrfos &con- 
trarios cffcctttsopcrari ncqueat , quippe ncgat,ur adultcrium vcJ 
ftuprum procaufa nupnarum fubfecutarum habcripofle. 

Muitoroinusnobis perfuadere piticmur,nuptias cafuspropofi- 
ti in adulterium incidere,&cflc adultcni quandam continuationc, 
prout quartb expode B. z I rcgcrcba t ur.Nuda cft aflcrtjo , omni fuo- 
d amento dcftituta.Pro adu) tcrio quid haberi poflit vel dcbcat.non 
eftprivatidetcrminare; cx jure omne illud rcp<*cndum vcnit , at 
nullibiadu!tcriicauils J cxcropIis,& fpcciebus annuroerari lcgimus, 
(i viduusducatancillam vclaliam quam mulicrcm folutam ,antea 
pcr ftuprum priore uxorc vivente cognitaro; irob nec id intcradul- 
tcrii caufas & fpecics relatum.quando roaritus poft mortem con/u- 
gis,alteriusuxorcm, quam vivcnte maritocomprcflcTat»comor- 
tuodurit J !lcqueintcradultcium,.& adulteraro in fpccic ita diclos, 
matriroonium fu. Nec vcredici potcft matrimonium fubfcquens 
cflc velarocn,& tcgumcntum , quo fcortatorum ipurcitics tcgatur 
& vitx imp-udic* paliium quxrarur , prcut quintb objici voluit j 
contranum loquirur resipfa,oftendent caufa quibus roovctur vi- 
duus,ut fibi iungatquaro antca jopprxgnarat,fcri6remagi,nccfo- 
iiuslibidims continuandx caufz roatnmonium quxri,dequibu5 
fupra-dixirous. 

Qur d/ .vriobjiciebatur, intcr adulteruro cVadulterarn nuptias 
contrshinonpoiTc^addu&iscam in rcm , toijcxcivili, turoCano- 
nico ju:c, tcxtibus,non paruro pumoiniuituoWftareyidetur; 
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At rura inabimus & rcpcrero us prirao cx/upra diflis, u troquc 
jure, tnmcivili , turo Canonico , accurare inter ftuprum & ad- 
ulterium diftingui, ita ut adulterium non fit > nifi quando alic- 
nithori violatio fubeft; dc Jurccivii.textusfunt 6 §.Lxftu. 
prum,adleg lul.de adult. l.ftuprum i4.§ fin.eod.leg. tnterftuprum tot.tn 
prtn.de ier b figntfdc]uxc C^t\on.cvidzt\s cxt^ttcxtusinc. z.caufa^ . 
^«.*/?./.ubiconfimiliteradulterium alicnithori violatio defimtur, 
&aftupro, quod cum folutacommittitur,accurarediftinguitur; 
licct alias ingencrccV ^x'*"* loqucndo omnis illicitus coituspro 
adultcrio rcputctur &nomineturquopcrtincnt Canoncscircaar- 
gumenti propofiti induttionemallati 

Deindc, quod intcradultcrum &adultcram nuptixprohibi- 
t3Edicebant-ur,pertcxtus utroquc ex jurc tii civili tum Canon ad- 
ductos , lim itatur & diftinguitur , fi nihil io mortcm defun&i fint 
roachinati , ncquc defuturo matrimoniotradtaverinr, tunc cnim 
acla pcenitentii dccommiffo adulterio, adulrer &adultcra jungi . 
pcrmittunturc^. yin fin.cap. 4.C yc^.cauf.st.qpift.t.capfignificafii, 
eftt.de eoqui dux. in matrim. quam peraduiter. poll. quibusaddc in ter- 
minis Jacob.Tomingium ProfefTorcmquondamlJpfenferaindc- 
cifionibus quzftionum illuftriura^ci/T^» 7. 

Autoritares *///m^addu£tasquantum artincr, l»reviterfcicn- 
dum ; non candcm omniurn Theoiogorum hacin par^fte fcntcn- 
tiam ,plerifquc diftinguentibus & limitate refpondcnubus-,ut ra- 
ccam autoritates vim lcgis non habcre, & facilc autoritatcs autori- 
tatibuspoflercfutari. 

Atqucita manct, nuptiasincafupropofito,faIva confcientia, 
faivoq; jurc concedi,nec prohiberi fupplica n tcra du- 
ccrc fceminam, quara, vi vcn tc uxorc fua, 
imprargnavcrat. 
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De Sponfo duarum. Jgutnam ducenda (tt ex duabmjdiverfo tem. 
fore , defponfatis imfr<egnatu> 

JUvENisquidam rufticus fecretofibi quandam pucllam vici- 
namdefponfaverat * nullisadhibitis tcfUbus, necconiuetis fo- 
lennitatibus; infuper eandem impraegnaverat; aliquo t cpore poft, 
idem aliam ejufdem loci puellam defponfavit, fibi publice folenni- 
^erqucdatisarrhis^cpuiisinftitutisiadbibitisamicis^aliifqueinter. 
vcnirc folitis folemnibus; amore incenfns eandem quoqjcoprcf- 
Gt&iroprzgnavit. Priorfponfa pofteriorem defponfationem fieri 
fcivit, vid 1 1 , c h orcis interfuit > falta vit , ncc verbo contradixit , aut 
de jurefuoproteftata fuit. Atqui animadvcrtens fcgravidaro cflc, 
qucrclam inftituit, comprefiorem inroaritum petit ; Rclu&atur 
fponfa pofterior. Quaeritur,quamnam exduabus illis fibi deiponfa- 
tis, & infupcr im pra?gnatis, duccrc tencatur, ncc enim ob pfohibi- 
ta ro polygaroiam,aro ba s d ucc r e v cl ab utraque ptopter fcandalum 
& offcndiculuro abftinere iicuit. 

Pro poftcriori defponfationc refpondendum , & pofteNOci 
fponfs fponfum hunc noftrum adjudicaridebere dicendum vide- 
batur. 

Prouteniroaliaspacla novifiTimaptioribusderoganr ; & qucd 
ultimoplacuit attendirur, , CdepaB.l.7.§.adeoautem,Lab em- 
ftiones?.ff.eod.§.fin.lnftit.qmb mod.toil.obitg.§.2.Inftit.quibmmodu te- 
ftam.iufirm. i ta & fponfaiia ptiora pcr pofteriora tolli, & ultima pra% 
fcrri juriCanonicoplacuit; Quod cnim fponfaliafemclinita rata 
haberi & deduQione in domum con fummari dcberc jurc Canont- 
copra;cipitur,idcodera jurelimitatur &diftinguitur, nififponfus 
pofteacumalia,veifponfacnmaliofponfaliavclnuptiascomtraxc- 
t\t t text.inc.ex literu , extr. dcmatrimon contra interdiclum ecclefcontr. 
ubi PapaAlcxand.fecundamatrimoniainviolabihtei obfervaride- 
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bercrcfcripfit, utcunq- fponfus contraprohibitionero &intcrdi- 
&urnccclehi\fubanathcmatis intcrminationc ,dc nooconrrahc- 
doulterius,fr£um,adfccunda vota trafierit, folapocnittntiacon- 
tra vcnicnti fponfo indi fta.Concord tcx in c .1 \dt ffonfaduarum y ubi 
Augutlinus, fialiquis,inquir,alicui roultcrifidcm fecerir paclionit, 
non dcbetaliam ducerc>fi aliam duxcrit, pccairennam dcbccagcre 
dcfidc roentita ,maneat tamcn cum illaquam duxit , nonenira re- 
fcindi tantum debetSacramcntum • Idquc adco vcruropurarur, 
ut hcct priora fponfaliafint jucata nihiloroinus ramen pcr fubfc* 
qucns matrirooniuro diflfolvantur , aflcrcnrc Covarruv. de /pon- 
falibtu.cap.f. £t hic dc priroo pofterions dcfponlationis funda 
mcnro. 

Stcundb propoftericrl contra priorem fponfaro ftrcnuo mili- 
rarcvidcrur, quod prior fponfa pofteriorero dcfpOnfationem fieri 
friverit, viderir ,choreis inrerfuenr, faltarit ,ncc vcrboconrradt- 
xcrit,aurdcjurcfuoprotcftata fucrit, fed re& faclo omniaappro- 
barit, &jun fuo rcnunciaritiproutcuilibethberumeft juri,&a£ri- 
onibusfibi competentibus rcnunctarc l.patlum 46 .infme ,depacl .l.fi 
quusp. C eodcmJ.jiquuiQ. C.de epifcop.tf clerit. 

Nccintcrelttacite vclcxprdseidfiar.quippc cum convcnti- 
•nes non miaus rc&facto, quam vcrbisfianr, & eadero utriufque 
Ctcfficacia,erTcclusidcro,/.2./i / 4 l.27§ J$*ccepfilalioJ.}o.$.quipe. 
cunumj.quiwfuturum f6.de patt. 1.2. C.eodem. pro ut &alias racira & 
cxprciTa pcr paria ccnfcntucic scquiparantur,rcfcrcntcpoft alios 
Boer. decifi. n+. num. n.i*. £c nc generalibus i nhaerere & inmti vi- 
deamur, dc fponfahbus, & quod ilhs licirc rcnunciari poffir, tcxtus 
fu n t in l. 2 . § . 2 ff.de divor. £<? repud. I. z.tm fin . G eodem. Li.C.de /pon/ahb. c. 
2 c.2y.extr.ae yonfalib. adcoui licet priora fponfalia fuiftent jurata, 
abillis tamen reccdcrc liccat pcr tcxtumapcrturo incap requifivu 
17.extr.eod m. ubi LuciusTcrtius Rapalcnft Epifcopo, rcquifiuit 
a nobis tua fraternitas , qua cenfura , roulicr compclli dcbcat, 
quxjuzisjurandi rcligione ncglc&a, nubere rcnuit , cui.fc nuptu- 
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ram,intcrp,ofito juramcnto,firmavit; Adqued brcviter rcfpon- 
dennus, quod cum libcra debeanc cflc roatrimonia,monenda eft 
potius.quaro ccgcnda mulier refilirc volcns, cum c-oacYiones dif. 
ficiles foteant exnus frequenterhaberc Cuiconcord .cap.fe§dem. 
ubi AIcxand.Terc. PanormitanoArchiepifcopo,dcillis,inquitqui 
prasftito juramcnto promtctunt , fcaliquas muliercsdcdu&uro5,<5c 
poftca, cis incognitis , dimittunt tcrram, (e adpartcs aliastrans- 
fcrcnrcs, hoc tibi volumus innotefccrc ,quod libcrum critmulic- 
ribus iftis ( fi non amplius m fa£to cft proccflum ) ad alia fe vota 
trjnsferre , rccepta de pcrjurio poenitentia , fi pcr easftctit, quo 
roinus fuerit matrirooniumconfummatum^roaxime vero id ob- 
tuiebir , fi mutuo confcnfu contrahcntes a priari placito abcant, 
argum. i nihil, dereguljur. leg. 7. § '.adeo autemj. ab emptionc f7. depafr. 
I $.l.tz.C.eod.i.i. 1 6. f.fln. decontrahen.empt.f.fin.lnfiit. quibtsamokjoS. 
§bltg.§ prtttereajnflit \de exept xumfimihb. 

Quapropter cum in cafu przf&nti rnutuo utriufquc confen- 
fr, finon aperto, tacitocamen,aprioridcfponfationcficreccfTum, 
ac fponfus , ducendo aliam, priori conventioni haud obficurerc- 
nunciarit, tum quoque ipfa fponfa rcnunciationem hujufmodi fua 
pra:fentia& taciturnitateapprobarir,pro pofterioridefponfationc, 
contripriorem,oronino pronunciandum videtur. Quo faciunt, 
quzdetranfaftione fponfalium ejufq; validitatcdifputant,&con- 
ciudunt JCti Marpurgenfes conf.ff.2pt.vol.r. 

Tirrr/*poftcriordcfponfatio,vcl ideo prxfcrridcbebir, quod 
publice , & folcnniter, roiffis procis , datis arrhis,cpulis inftitu- 
tis , adhibitis araicis , & aliis intcrvcnirc folitis folcmnibus , fit 
pcra&a , prior vcro fccrcto & clandcftino , nullis adhibitis tc- 
fiibus, nccconfuetis folennitatibus , facla. Atqui clandeftina 
conjagia fierinondebere,& fa£tairritacenleri,hinc inde jureCa- 
nonjco cautum , c< conftituturo viderous conftituit, & fanxit 
ita , Evariftus Papa, ur refcrtur in princtf cjp t.caufi io.cjunftio f. 
Hormifda in cap.nullM t dici ^« y?./-.Nicolaus/wf^. NofIrata;.tbid. 
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Nicolaus in c.noftratm ; jbid. Lco /« c.nuilum eod. Alcxa n dcr Tcf t ius *« 
cap.cjuod nobu i.de clandeftina defronfat* Innoccntius Tertius f«c#f. 
j.codem. ..*• .v^a»'' 

Hacc fun t , quae pro po ft eriori ,con tra priorcm fponfam milita* 
re vidcntur arguraenta I At iis non at tcntrs contra pofteriorera , 
p ro phori fpen fa ,r c fpon fu m m e m ra i , pc r tcxt. inc.vtnum tf.cxtr.de 
ftonfalib. ubi c u ra quis duabus rldcm matrimonialem dcd i flTct , & u* 
traroqucfimuUomptcfliffct, &quxrerctur> quaronaroduccrctc- 
neatut,Papa Alcxandcr Tertius,mandamus,inquit,ad Epifcopum 
Papienfcm,quatcnus fi invcncris , quod primam,poft fidcm pnrffi. 
tam,cogaoverit,ipfumcura ca facias remancrc,aJioquin fccondx 
adhxrcrcfacias,ut uxori.Idcm multd magis in cafu przfcntidicen- 
dum t quippccumincafuadduclicapituli,priorirponfsfidesdefa- 
tu ro ,a t in cafu ooftro , dc prsfcnti data fit , argumento i minori ad 
majusductojdcm probatur pcr tcxt. incto.cod.tttuiMbi Grcgorius 
Nonus,isinquit,qui fidem dcditmnlicrifupcrmarrimcmio con- 
trahcndo, carnah copula fubfecuta.etiiin facieecclefiae ducat ali- 
am,& cognofcat,ad phmam rcdire tcnctur, ncc quod defa&o poft 
modum eft fubfccutum,verum ccnfebi tur raarriroonium. , 

Acceditr.j/W.ubiidcm Papa,fiinter virum,inquit,cVmulie- 
rcmlegitimusconfcnfusinterveniat» deprzfenti, ita.quodunus 
alterum mutuoconfcnfu,verbisconfuetisexpreffo, recipiat,utro- 
que diccntc, cgo te in raea m r ccipio, & cgo teaccipioin m c um , vcl 
alia vcrba confenmm exprimcntia dc przfcn t i, fi v e fit j ura m ent uro 
interpofitum* fivc non, non licetalteriadaiiavota tranfirc:quod 
fifort«ieccfit,fccundummatrimoniumdcfatlocontraaum, &fi 
fit carnaiis copula fubiecuta, fcparan dcbet* fit priroum m fua firmi— 
tatemancrc.ldcmarjcrteconftitutumlcgimu5#*f.^r^/,c,ficrf^ 

ult.extr.de/ponfaduorum. . 

* Confirmat ur deni% hacc noftra fententia Refponfo Jurccon- 
fultorum Lipfcnfium.quod rcfert Matthias Coler. in dccifion i bus 
fms>dfcifi}, u bi fi fponfos defponfe tam fibi im prxgrftt , & aiiam d c - 
indccarnalitcr cogaofcat fibiquc in facicccclefiaecopulariprocu- 
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ret, ad prirmm tamquam dcferram,rcfponfoJCtorum Lipfcnfium 
redire jubctur i quod utiquc noftro cafu roulto magis obtincbir, 
quippc cum poftcrior noftra , fponfa nondum in facie cccicfiz Gc 
copulata,nec benedittio faccrdotalis dida. 

Ncc quae pro poftcriori fponfa adduftae fuerun t rationes, tan- 
t i funt monen ti,ut inde Judex in contrarium moveri debcat.Quod 
cnimprimb artinctgcneraleillud , pa£U noviflima prioribus dcro- 
gare, & quod ultiroo piacuit , atrendi dcbcre.ad cafuro prsfenrem 
accommodari nequit, tum quod de routuo fponfi fponfzque prio - 
nsconfcnfuadclponfitioncreccdcrc volentium non cofter;tum 
quod in caufis fpiri tualibus , cujufmodi ctia funr caufse matcriales, 
pa&aejufmodificri ncq\ic*ntc.4.cjilt.depac7.c.7.detranfacl.c.ultim. 
verf.exteptes , tod. qui tcxtus poftcrior in fpccicde matnmonio lo- 
quitur,ckincaufismatrimoniaIibushujufmodiconventiones,qui- 
busa priori placitorcccdatur,apertc improbat. 

Accedir,quodresnonaropliusfitintegra , quo cafunonat- 
tenditur id,quod ulrirno placuit § fia. Inftitut.quibttemodutoll ohlig. 
I7.f6.leg.f7 depatl. & jus priori fponfc quarfitum,quod ipfi invir x 
per tranfirum ad alia fponfalia aufcrrinon potuit l.nondttct 74 l*g- 
nemo 7/. l.fatlum 197. dereg.iut. l.folvendo }$. depatl. I. pattffamil.42.de 
hared.inftit. Quod fecuseftin cafu objetltparagraphifecundilnftit.qui- 
bwmod.teffjnfjrm ubi quod poftcrior voluntasattenditur neglccla 
priori,miruro vidcri non debet,cum (oiius tcftatoris voluntate, res 
illa peragatur, necper priorcm difpofirroncro ullialicui jusquxfi- 
turo dici polltt.Nccindiftincleobtincr,quodexiufeCanorticoad- 
ducebatur, fponfalia priora, perpoftcriora tolli,& ultima prarfcrri: 
Nonobtinet, in fpon/alibus de prsrfcnti,pcr tcxt. inc.iext. defpcnfa 
duorum,\ibi pa*nitcntiainjungiturilli,quialtcriusfponfam dcprac- 
fcnti, in uxorem acccpir,addiro , quod in uxorcm nullatenus illam 
habcrepciTit. Concordar tcxr. in tap.addttur t;.c.deffionfatam 27 cap. 
ultim caufa Z7.quttft.z. &exr. tn princ.cum c feqcaufa^t. qutfl ;.adeo, 
ut licct poftcrior fponfa carnaiitcr fit agnira, idcm tamcn obtincar. 
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ncc pr'iorafponfaiiadeprsfcnti,perfubfcqueM^^^ 

lacarnali corroborata,infirmenrurper tcxc. evidentes incapJicet, 

j.&uhim.dejponfaduorumcfiinter^utxcr.defionfalii. V.jjf 

Prauerca, quod di£um, fponfciia priota.pcrpofteriora tofc . 
H, & ultima praefcrri , non obtinec , fi copula carnalis pnoribui 
fponfahbus (ctiam dc futuro contraftis) fupcrveucrir , cap vem* 
ens rr.c.ts quijo. extr.de sjonfattfru*. Atqui,utraquclimitatio, mcaffc 
pcselentiobtincts agiraus quippc dc fponfaiibus dc przferitioMi* 
traftis, & infupcr eciam carnali copula confirmatisyuc ita regula ob*. 
jecta, qua diccbatur, fponfaliapriora perpoftcrioratolti&ulrima 
prstfcrriincaGinobispropofuo ofnciumluum pcrdar,ucloquituc 
Vi\x\>ini.i.deregiur. • ,y\v * 

Quibus atcencis, non difncile crit refpondere adtextus pro 
poftcrioribus fponfalibus,quafi lllis priora toilantuccc ulcima prc- 
fcranturaddu&os ; loquirur quippe urruroque ex /ure Canonico 
ailatum capitulum , In (ponfalibus dcfuturo; illis peralia poftmo-' 
dum fubfccuta derogari, & ultima praefcrri dix.mus, & dicitur in 
oppofitiscapitulis. 

Dccapitulorx literu extr. de matrimon. contraflo contrjnterd.ee* 
tlef conftai id,prseter fumroarium illi prxroifturo , tum exdifputa- 
tioncpar(iarDlitiganrium,tumcxccfcripcoPontificisiExdirputa- 
tioncjdifputaturo quippe,&utt inqUitigatum fuic,Nuro priora fpd- 
fabafucrint dc pr»(cnri,andefutuco,quoruroiliudfponfus, hoc 
vcrdfponfaaflercbant ExrefcripcoP6tificis;quippccumfubcoiif 
ditione & qualificate pofteriora fponfalia coroprobec, 6c illa fccwi 
vriir,fi nimirum priora,non de prscfcnti, fcd defuturofintinita, 
prour proponcbatur roandamus,inquit, fi nihil conftiterit,quod 
impcdiat praetercoofcnfumdefuturo , quiinter przfatos R.cVM. 
aii erit ur prsec cflllVc , fccuuda matrimoniainviolabiliter obfervan- 
dajudiceris. 

Eodem fcnfu cxaudiri debet c.t.extr.desJonfaduorxumiadU 
iudicaDiiaprstr6gativa,iniponrahbus fucccftivecontracliSjaperrc 
• diftin- 
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diftinguaturjntcr fidcro paaionis&confcnfus , ita ut fiquisfu*. 
ceiTivepcrvcrbade prarfenri , curo duabuscontrahat,tcncaturacU 
hjererepriro» , fin vcro priroo contraxitTctpcrvcrbadcfuturo J & 
poftcaperverbadepracfcnti, fccundamduccrcjubcatur 5 Quadi- 
ftinaioncquacfitintcr fidcropa&ionis , & fidcmconfcnfus,nihil 
aliudinnuitur,quaraquodalibiinter fponfalia dcpra?fenti,&fpo. 
falia dcfuturo, drtinguitur, prour diftinclioilla praetertcxtus fupra 
addur.^s,apcrtehabctur/*f./.^<#^«a/rWi,ubi Papa Alcxand. prio- 
ra fponfalia , per iubfcquens roatrirooniuro ctlam carnali copula 
conlummarurn.rollincgar, fipnora Sponsalianon defuturo , fed 
de przfenti fuiflfent. 

Quo modoetiaro quaecx Covatmv. circa induclionem ptimi 
propolreriori fponsa allati arguroenti adducebanturaccipidebet, 
vidcliccr deSponsalibus in fpecieira diclis, & qux alias defuturo 
a ppellantur. Quod n. attinct Sponfalia de prxfcnti , indubitate illa 
poftcrioribus prxferuntur, five juraroentum fitinterpofitum,fivc 
npn 9 c.?i.extr. de Sponfalibus, ut taceam,tum dcmum illud Covarru- 
viac pronunciaturo obti nercfi poft criora Sponsalia fuerint de prae- 
fcnti c.it. infin. dtftonfahbw,*\\oqu\nCi utraquefintde fututo,pri- 
ora jurata poftcrioribus pr*fcruntur,c4p exliteru iQ.caf.J1cut2z.verf 
quodji forte.de ftonfaltb. 

Et hsc de priroo poftcrioris Sponfae fundamento. Do rcnun- 
ciatione,quod/« affertur, nec inde prioris fponsse, petitionem 
eiidi poffccx fupra diclis patefc Dixirous,in caufis fpiritualibus,cu- 
jufmodi etiam funt caufac raa r rimonialcs,p3c~ta fcconvcntioncslo- 
ctim non habcrc c.a.c.ult.depatl. 

ldcm in fpecie de cautis matrimoniatibus, & quod in illis non 
valeant convcntionts , quibus a priori placito rccedatur , tra- 
ditum habemtis m capit. ultim. de tranfacliombm , ubi tranfa&io- 
nes de caufis matrimonaiibus ficri prohibentuf. Nec quap dc 
transaclione Sponfalium , cjusque validitate ex confilio Mar* 
puigcnfium //. wlum.pnma, adduc"UfttC*unt,adnofttum cafum 
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accommcdari potcrunt,nobifve ob(tabunt,loquunmr il li.de cafu 
dubio & i n ccr t o.q u 3 ndo non con fta t , an m a 1 ri mon i u m fit contn- 
cltuu.ut itatranfathonoiifiatdc reatrimonioipfo, fcd fuper metu 
litis, quaecirca roatrimonium movcn voluit. At in noftro cafu dc 
livie matrimoniah, an data fit, nullum fubeft dubium, conftat id ex 
propria rei con vcnti con fcfli ooe, u t taceam,non finecaufa dubita» 
lij Num t ran fa d ion 1 locus cflc poifit , ia cafu ubi promifilo matri- 
monii ab una parte afleritur, ab altcra vero negatur,quippe cum gc« 
ncralitas vcrborum d.c. ult. de tranfa tf/0«<£.cjufmodireftriaioncm 
& interpretamentum non ad ro i t ta r , ncc etiaro tranfaftio fit,nifi de 
rcdubia & inccrta /.#.<& tranfacJJ.M.C.tod. 

Quodcumitafit,ac ne mutuoquidemutriufquecontrahea* 
tisconfcnfu,vcrbisapcrtedecIaratoapriori placito matrimonii rc- 
cedi poflit, nihil utiquc priori noftra? fponfxobftabit, quod poftcsi- 
ore defpon ta t ioncm fieri fci vcrir, vi dcri t , choreis interfuerir,fal ta- 
rit , nec vel verbo cdtradixerit,aut de jure fuo protcftata fucrit cum 
ncc exprcfseconfentire, & pnori dcfponfariom rcnunciarc poruif- 
fct, ut ita quod pcr cxprcflum fieri nequit,id ncc tacitc ficti permit. 
tatur, cumtacitum&exprefium, pcrj.ariacenfeantur,necroajor 
vistacitOiquamcxpreiToineftepoffit- Quaproprcrceftabithocno- 
ftrocafu.vulgata juris theorica, quod cuiiibet liberumfit, juri,& 
aclionibusfibicoropctcntibusrcnunciarcjcum juranoftra.rcnun- 
ciationes, & tranfa&iones , in fpiritualibus ac roatriroonialib. catl- 
Ih, planc improbcnt , ncc ficri permittanc , uti praetcr fupcriusdi- 
aa ^xt\txc.t.c.i\.txt.dt$on[alik* 

Ncc obftan t,quae dc fponfahbus , Sr quod illis lictte rcn un ciari 
poffit,cx jure,turo civili,tumCanonico % allata fuerunr,Diftingucn- 
d um , inter fponfalia de fut uro, & fponfalia de prxfenri : Ulis rcnun- 
ciarclicet*/./ z.f t.de divort.tjr rtfudl.z.Q.tod.l i.C.dt jponfal.cz. c.s^c. 
1 7. c 19. txtr.tod.hu t x\Wi\\tm c.p.c.31 .dtJponfalib y l& quoddejurccivi- 
li,nullam dubita tioncm habeccum fpon falia defuturo propric fint 
fponfalia juris ci vilis, & nominatis fponfalibus, nulla intelligantur 

alia, 
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alia.quam quae futurarum nuptiarurn promiiTionem contincn t>lj. 

tot.tit.defponfalib. necetiam dejure Canonico dubitari debebit, 
cumaperteitadiftinguat Pontifex Gregorius Nonus mc.licet t extr. 
<fc$<>«/*/i£. juxta qucii texcum alii,fi qui forte indcfioixe fint concc- 
pti,exaudiri debebunt. 

Dem% priori defponfationi nonobftat,nec poflerior indc prc 
rogativam habebit , quod publice & folenniter , roiffis procis , daris 
arrhis, infiitutis cpulis, ad hibitis amicis , & aliis intervenirc folitis 
foicronibus, fit perafta, prior vcrb fecreto & occulte, nullis adhibi. 
tis tefiibus , qcc confuctis folenaitatibus , facla 5 fiquidero , quoad 
dcfponfationem ipfam, cjus formam,& fubftanriam,nihil intcreft, 
fecreto, vcl palam illa fiat, mododcilla vei confcffionecontrahcn. 
tium,vcl zXiuvi&ctonbztcapj.dedandtfl.deftonf. Nec hucpertinet, 
quodjure Canonico clandcftina conjugia ficriprohibentur, &fa- 
&a pro irritis habentur 1 Agitur in ad d u &is capitulis , dc ritu ac fo- 
lcnnitatibus, in contrahendocon jugio necefla riis , & intcr alia prc- 
cipitur, utfiantpubliccinfacie ecclefiac,pra?cedentc trina denun ■ 
ciatione, & fubfequente benedi&ione facerdotali ; occulte fa&a, 
iraproban t ur j nullum fine dote fiat conjugitl, nec finc publicis nu- 
ptiis.quifquam nubere, vel uxorem duccre prxfumat , inquit , Leo 
V^zJnc.nuSumcau/a^o.quafi.f. Undc & Innocenrms Tcrtius in 
conciho gencraliconftituit, no quis facerdos clandeftinisconju- 
giis,cxtraccclcfiaroprivatimineundis,interfit,uti refcrturiwf 
extr declandeflin delponfat. Defponfalibustalcquid,conflitutuC) t 
nuliibi legi tur ; fufficit illa facla fuiflct,dc faftis conftare poflc d.c. 1. 
declandefl.deffonfat. Adhzc, licct clandcfiinacnupti*,conftitutio. 
nibusaddu&isprohibeantur.necfieri permittantur, fitamcn rou- 
tuaconfeffionc deiIhsconftct,recipiuntur, & rauficantur c g.c.p.c. 
ll.caufa }0.quaB. f.c.quod nobit2.extr.de clandefiinadeffonfat. Atqui 
noftro cafu non negat,fcd aperte fatetur Rcus conventus , fc actrici 
primitus fidcm roatrimonialem pur£ &ab!olute dedifle.Ducat igi- 
turnecclTeeft priorem, rclitla pofterius fibi dc/ponUra pucllaju- 
rc jurifquc ra tion jbus ita volcntibur. 
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§uanampoeni,fitafficienda fcemiua, qua poH deFpoufationem , a T rrtU 
fe impragnartfivtt j Et Num maritm feparaUonem petere pojfit + 
auando poff confeffionem uxtru , de impragntttone fa- 
Bam t cum ipfa.carnaltter confuefcerc 
ferrexU l 

QVidam juvcnis defponfa vit fibi quandam viduam , adhibita 
parenturo propinquorura & Amicorun. conlrnfu.datifquein 
flgnuro & tcfftroonium delpon far tonis fa&c Arrhis fpofalitiis^quia 
a. i uo cutn hcro , cui pro Aroanucnli turn cemporis luicrviebar ad 
dies circucr qiucuordccim.domurojproncilct ncctffr erat, co ulqv 
cpularum dano>& folcnnisddponfano , rouruo utruiiq; confcn lu, 
diiatafuir. Abfentefponfo,ac aecdum prasrcritis pra-di£hs dicbus 
quaruordecim , vidua fponla cura fcrvo fuo dnmeflico cujus fcm • 
tiis in annum rertiuro ad rem rufticam ufua rucrat.confucvit fcque. 
abillo irop x^narifecw Rcverfopo(troen(«in(nccn.propier ino* 
pinacuro-h.riobitumcitiusrcdirelicoit ) fponio juvena, pro more 
rcgionisinihtuunturcpulaifponfalirje.publicaq^ponfaliacclcbra. 
turi&aJiquotcroporcpoft.infacicccclefiarper lacerdotemcopuU- 
tib faOa.nuptiacqi fubiccurst fucrunr. Aftcuro ut erus poft cclcbra- 
tas nuptiasiiwumefccreinciperctjuxormalcfchabcrccapit roaje- 
quc fibi conh-iain haec fcmcl pracfcntc marito prorupit verba, vc/le 
lc.ur quero prim6cxcludatinrantem r diabolus fit cuimanrusindi- 
gnabundus refpoditft ira (1c,oportere & illameue Diaboli «arcom 
d ie tequenti in memoriam revocarcn r u t vci ba temeJCcfTuta, prar- 
tedicnefcirefcqutdnamelocuraruerir. Marirusaniroi rcmcr.iu n 
qua?rens,inftinrapnd ipfaro urfccuro coe.ia Domini uteretur • itlav 
vcro. riroere» fe ui bona confcientia edeat pranendat: canfam quae- 
icntt nihilrcrti rcfpondir , fed iaaJiudtcmpui diftulit , ivit tarocn , 
c uro ipfo a d caeiiam Do mini. 

y •• •■ i ' . - . . • * ... . 
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Quopci'3tto,inftitit raaritus lotutionum illarura caufamfibi a- 
pcnac,modo biadis modo Ccriis ufus vcrbh $ apcruit tandccu tci vo 
a&jgefta.vactllanstamSdicicquenti confeflfione rcvocavit, ncgSs 
&p^gansomnia,undcraaritusdubiusfuitredditus,&quia 'cpore 
fackajconfcuionts tcmulcnracxtitit, fobria vcro nmil frccri vota* 
ic,nece<iara quifquamintcrfuit.quoconfeflioncm fa&am probare 
licui(Tct,acquicvitfidcmqacrcvocetioni,habcnstonj galitcrcutn 
illavivcrc.dcoitaq} martcalia folvcrc«perrcxit.Tandem co rcspcr* 
vcmt,iM apud rertium cnm fcrvoh ibiram comrnixtioncro iarna- 
icro coi»ftffafucrtt quof*c3o,mantmomni dcinct pscoi vcriatio- 
nc c6iugaJMfbta*rurf.domoexut, & ,:d Juos tcccpn Hmc qu^fltura, 
q aanaro poenaafn icndaftcrxo f , Nuro uhimo fnpplicto ptc&idc- 
bcat, An veropoena-peetiniaria ; £t (i pecuniaria unturo j oena vc- 
fiiat pk&enda , Num roari us divcrriutn pcrcre poflit, An vero 
quam dttxicportqoccotf jflioocmcarnalttcrcogaovitxctiocrctc. 

cprtmum quod 3 Ttnet,tion dcfunr,quar pccnam capttis, ck ultimi 
fuppltcii fuadcrc vdcnrtir Dc jurc divmo Adultcruro poena roor- 
tis punin, textuscft aportus Levit.io verfic 10. fi mxchatus quis fu- 
crir cum uxorc altcnus , & adultcriuro pcrperraverit ,cum conjuge 
proximirui.mortcrooriantur, 6cmsrchus&adulrcra. Concord. 
tcxrus <De*t.22;verf.2z. Sidormierii vircum uxorcaltcriusutCFq^ 
flQOrierur,idultcr cVadultcra. . ' 

Idemdejurc JuftinianeoconAirufum Ugirous. Etficnimja 
Mcivii /vetcripoenaaduUcrii,{jmplcxfueritrcIcgatio,ut fcntir Cu- 
\*c.tibr.6.cb(irv*t.cap u.Hb.io c*p ig tfadPaul libr.f fenttnt.tit.it. 
Mcnoch. it arbttrar )u4ic qut/jiontb ltb.2. CoJ '419***7 ?f, tum feqa. 
W -ionb. in parstttl ff adt. lui dtadulttr.numrr.19. vcl deportatio.ut 
voluntcommunitcr. p'Out illaro communem dicit , & autoritati- 
bus comprobat Jul.Clar Itb f /entrnt.f adultenum, num 7. poftca ta- 
ntcn/anguiniscVgladii rorna adulrerisirrcgaricccpif /cg 9 t $0 Cod. 
ndleg tut de adulttr § ittm ttx fufia. Jnftitut depuctic \udtc. \ur>cl or- 
tUnat.cnmtrj.Carol. f.artti. /jo.ubipoenaro in aduUcrosnovilTirois 

Y *> Impc- 
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Irapcratorum fan&ionibuscoftitutiocomprobat &imponi iubct. 
Ac licctlmperator Juftinian. focminis plusasquofavcns,in NovclL 
J39.C/0. undcdcfurapta cft *uthcnt.fedboJie,C"ll.lBlM*J*lfir. 
anteriorumImperatorumconrtitutiones,infoeminaadultera,mi- 
tigarit , ea ro quc cafti gari & in m onafterium dctrudi volueri t, ali t c r 
tamcnufu obfcrvari videmus; nec etia juri divino raitigatio ejuf 

modic5venit.cumeojure,uterq ? &adulter&adulteracapitispcna 
plefti ) ubca ntur, text. LeviUio.verf.io^Deuteron. iz.verfu. Immo 
focminam adultcrantero fcvcrius puniri debcrcomnium fere Gen- 
tium confcnfu rcccptura, putatumque femper fuit ; cum fexus ille 
inid gcnus turpitudinis fir praclivior , ac deliclura hoc millo fit 
turpius magifqucpcrniciofum,proptcream,quacconf:quitur hbc- 
roruroinccctitudincm,&confulionem familiarum. 

Nec quoad cafum propolitum refcrrc videtur, quod foemina 
antcfolcnncmdcfponfationcm.. &bcncdiftioncm faccrdotalem, 
fcrvo fc fub j c ccrit, & im przgna ta fueri t ; fiquidcm in fponfa ctiam 
adultcriumcommitti,&conicqucntcradulteriiposnamlocumba- 
berc, conftat exlpuxor adleg.JuLdeadulter. ubi UlpianDivi 
Scvcrus & An toninus,inqui t, refcripferun t ctiam in fponfa , hoc i- 
dem ( intcllige Adultcrucrimcn; vindicandura ciTcquianccma- 
trimonium qualecunquc , ncc fperrt ma trimonii violarc permitti- 
turj cui concord. § Jiminor,<LLtl.tf Lfrofiet '7.C.eod. Idcm legibus 
divinis coroprobatura habcmus, ut vidcrc eft Druter.22.verf2j.ubi 
11 alteri defponfata ft upr u m paifa fi t volens la pid ib us obr ui j ubc t ur ; 
id quod roaxime obtinebit,fifponfa fit dc prjefcnti, Clar. libr.sfent. 
$.adultertum,8um. $ubi ai t in fponfa , per.verba de pra: fen r i d e fpo n- 
fata,locum haberepoenam adulterii,ctiamfia virocognitaadhuc 
non fuerit, & ita tenere Doct ores cora m uni ter. Siquidcra fponfalia 
depraefcnti, vcracfuntnuptiae, &ita defponfatxvuxores verzjcum 
forma nupriarura (quae cft vinculum , ncxus &.obligatio exmutuo 
contrahcntiura confcnsuorta ) fponfalibus de pratlcnti infit/ ut 
proinde fponfa deprfcfenti „ quamvisxarnalttcrcognita,nonfir, 
mcritd uxocis loco habeatur, ac nominctur, prout fcipfa fcxipt ura 

ficra* 
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lacrafpbnfam uxoris noraine appelJat Matth.i.verfio. Dwt.22.ver- 
Jic.2$. cumfeq. cui Concord. Us.infin. decondit. demonfirat. ubi Ul- 
pian. nuprias,inquit,nonconcubitus fcdconfcnfusfacit,item/./. 
cumhiefiatmj1.Sj3.dedonat.iftt. vtr.tfuxor.ubiidcm Ulpian.Non 
coitus,inquit,matrimonium facit, lcd maritalis affcflio,fac. leg 6. 
cumfeq.derit.nupt. 

Acccd unt dccrcta Canonum caufx7.qu*fl.2inprinc.c.fufficiat 9 
f.cumergo, cap. *. §.t.c.4.c.*.c.io.c.i2. inprinc.tf §. t. c. 14* & if. infin. 
Addcallegata apud Jacob.Tomin. detifi0n.2s.num. 4. cumfeqq. At- 
qui foeminam, qua de agtmus, fuiflc fponfam de pracfcnti, adeoquo 
vetam uxorem, ex fa£ti Narrarione iiquet. Praeterea conftat, hac d o 
caufa poenam adultertis przcipue przeftit utam ,ne vidclicet per ha?c 
confundcrcntur familii, rcddereturqjinccrta.conltupratilcfti ic- 
boIes,ac innocentes mariri fcpe tnimiciflirooru filios pro fuis alcre, 
atqueagnofccrecogerenrur,pro ut caufam hancexPhilonerefert 
WcCcnbtcinparatitl.Digefior:adleg lul.de adulter.num.g. Jam vcro 
caufam illam in prsfenti eriam ca i u ob tincrc , cuivis cft obvi u ,pof- 
fet quippe foemina fagax, negorium ira dirigere,ut in feptimfl mcn- 
fcmabencdidrioncfacerdotali,&maritaliconcubitu,parruscxclu- 
fioincidcrer,atque iia mariroalienum partum fupponere. Unde 
nonrefcrt,quodantebenediaionefacerdbtalcm,fltcopulationcm 
in tcmplo publice f s cta m, deliclum fucr i t perperratum, per ea quae 
mododiximus , & quia facerdotalis illa benedi&io & publica dc- 
fponfatio in facie ecclefiae, quae fit non requiriturad coftirucndum 
matrimonium, fed ut confti t u t um innotefca r , & nc, ut antea mul- 
toticsfiebat,depr bationc multum fulaborandum jquadc caufa 
Ctiam cpulac fposalitiae dari foicnt,in fignum videlicct & argumen- 
tum facl x d c fponsationis; fimilirer nec rcfert, quod ante quam ad 
domummaritimuUerfueritdedu6ta,delidum(itcommiiTum y fi- 
quidemad fubftantiam matriraonii dcdu&ionein dornum mariti 
minime defiderari verius eft\ cum nonnunquam usuvcnicr, ut non 
snaritus uzorcm , fcd contra uxor virum in domum fuam dcducar, 

Y 3 vcl 
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vtlrccipiaf (idquod in propoGroctiaro Doftrofadutr» vidcrur)Sa- 
liCCt. ini.6 . num.}. C dtdonat. ant.nupt.Rocr. dect/ ii n jf. Duaren. de 

nupt.cup.z. quosin fimi!iargumcntoallcgat&fcquiiurJacob.To- 
JHing. decif ig.num.rxumfeq. 

Hzc funt , qux poc aro capitis & ultiroi fupplicii in cafu pro- 
polito fuadere vidcntur. Ac illis nonobftantibusin Facultatc rc*. 
fpondimus,fceminam,qua deagirur.non roorris,fed rclegarionis, 
vdqua alia poena arbirrarja , plcdcndacn cflc » arquc itaeriaroin 
propuHra faft i ipccicobfcrvat um , & facin us a dmifl um pecu n ia na 
poenacxpiatum fuiflcrocmint. 

Quod cnim atrinet pcenam adulrcrii, iilam frcundumcr»ndi- 
tioncm pcrfonarum , ahafquc drcumftantias probabilc. variarii 
roodolcviorcm.modograviorero imponi adccqucarbitia; ». fc- 
re exiftete ex Ba rrol. ndtfi quu uiduamjt quafltontb. r r gc I. in u Et*t. 
tmaleficMv rb chthn adulttrtt u.4f Jul.Clar libr.t fimttnt f adui e- 
rium.n.7 norat ^efcnbcc. wparatitl Digrfi.au Itg 1J deudufi num rp. 
& ufus fori comprabatiUodc cum in caau prxieir ti pott privatas ad- 
promiflionesintcr fpomum & fponfarofaaas,amtdicro pubhcx 
defponfationiprxftitutum/ponlafcrvofuofcalTociari^muUaqiic 
incidt rcpotucrint^ncproccflcrintnuptia: , ( prout videmuscirca 
paftadotalia fxpe contrahentes itadifcreparc ,ut quxantca vide- 
bantur rata,retra&entur& annuiientur) ccrtedururo &imquum 
f uiffer,feveriori poena in deJinqucntero animadvcrti. Dcinde mul- 
'jura diff. rrc fponfam dc prxfenti.ab uxorc mariialjrcrcognua,ncc 
perpariacenferi, ica ut quxdcuxorcdicuoturftaiimad iponfam, 
dcprxfcori trahi cV extendi debeant, habcrur, 6c cxemplis dcclara - 

tur, in cap nontsl ,c xum foutt*s t cap decreta , c sjuodautem ,cap fi quif,c, 
Patutumsauf.27.qu 2. maxiroe vc.om odioils,cujufmodi eit,| ce <x 
iropojfirio fponfa dc prxlenti nondum carnahter ccgnira ,uxons io- 
conon habebitur , nec de uxore ftatuta,ad fponlaro dcprxfenti, 
trahi«lcbebunr,utidocet & cxcmplodeciarar Bocr.^cc//.2f .rumer 
tf.cuiaddc Emanucl. Soziczintbefaur.rtcept ftntentM.r.num if7 % 

B-puft' 
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RapttuV feVHMobpr.M traBat. commun opinion.lit.M.nu:tt. Adhxc 
fce !;inis,proprer ffagihtatcrn fexus,&quia facilc improborum fol- 
licitar ionibus feduci potfun t , poenam gladii ab Impcrct. Juftin. rc- 
railTam.ck ipfius loco fuftiga t loncm , ac dci ru fionem in monafteri- 
cm, fubftitutarc fuiiTc , conftat ex Njvell /jy .tap.io.kndedejkmptaefl 
akthent.Jed bodie.C.adleg 1*1 dtadult. Quar pocn x ro it iga t ioncm non 
improba vit ,fcd confirmavir potius Carol.Quint./«<r onftttut xrimin* 
art.120 dum fanxu,adultciia fecundum anteriorum Iroperatorum 
confti tutioncs puniri deberer. 

Ideoq oc, n ifi aliud C\ r ca u r u m , ft a t u r o Ibci eu jufroodi cft con* 
ftitutio EleflortsAugufti qua: bzbciur part.4.\con/Ittktionkmelec?ora~ 
lium anno 72 eJttsrum.n.ift. vc 1 i n vcr crata confue tu ii ne ali ud fit rc • 
ceptum, juzra prardjcTam Juftiniani Impcratoris conftit utioncm 
ju d i c a ri de b<. bi t arg. t.pratipimwjn ftn. C. de apptUattonib , lfantimw,C. 
itteftamenK 

Sic apud Saxones oblcrvari cVaduIteras^vcrgis c*ias,in pcrp* 
tuum relcgari , fi cum roaritalis rem habcant , hn vcro cum fo- 
lutis fproucio aofttocafuraffura)coeanr, fimplicircr,finc fuftiga* 
tione, reiegaiionis poena pic&i teltcs fn n r Weicnb.inparatitl adle^. 
JaUe admtter.num 9- Chilian StoxQtufra&.tkul. V0t\ fcmi (£ hbnufy 
tnb fpoettm 6cflM6igcn/f efic. aU r ^ti bitfa gcrt Matt nias Golcr^r cif. 
176-.num.27.cum i.jtqq, Jacob.Tucuing^c^V* num.22. &aliiScn- 
prorcs JurisSaxonici qm^us adde Nicot Bocr decif.297 nu n Lau- 
rcnt. Kin hov.mtraft*tiommunopin.cint.i.conctu/.7. verfituf, mulier 
%*r*. Thoro. Grarrmat.w^cc Neapolitan.deiif.ii.aumer.y6 $.inftn. 
Francif. V IV tntr a 8*t cvmmun opw Ub.2.va b adulterii,nu $4 JuJ. 
QXvt.Ub r fentent g.adulti/h^num 7. ubimultaadfcrt,multa r uco~- 
«arumpratiudicia,^ icribit quod vidccitcondcronariadultcMSin- 
fciftigationem&fxiIiuraarbiTnnum; 

JBr harcdcf <-/i»«catus pronofiti 9 • utfi cnro cviceriwns 
pcenatn capitiScx uriimi tuppHeii locum babci e non poiTc^fnccctfit 
fwtfiiosUtrs: Num marituspetcrc pi 3it diyotiium r 
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Negandum id vi d eba t ur, ex rationibns fubsequcntibus;qua- 
ruru quardam sunt gcnerales, ad quacftioncm , An qui cx alio gravi- 
dam,vel vitiatamduxit,quam virginem , vclcaftamcflc, putavit, 
retincre tencatur,in gcnerc & thcfi pertincntis •, quxdam vcrb fpc- 
ciaIes,excasuspropo(iticircum(tantiisdesumptz.GcncraIesquod 
attincr,jure Canonicocautuhabcmus,quodquiexaliogravidam, 
vclvitiatamduxit.illamdimittercncqucat.fcdtcncatutsponsalia, 
dcdutfcicne in templum confummare, vel quam duxit retincre. 
Textus eft in cap.unic.csuj.ip.qusft.t. ubi Gratian. qui ducit, inquir, 
in uxorem,rocrctricem velcorruptam,quam putat cflccaftaro , vel 
virginem,non potefteam dimitterc&aliam ducere. Concordat 
cap. is.extr.icjurejur. ubi Innorentius Tertius, quemadmodum,in. 
quit,li vir mulieri juraflct,quando contraxit cum illa,quod cam 
femper pro legitima uxore tenerit , pro fornicationc, quam mulier 
antcacommififlct.illamdiroittcrcnon poffctjitaGquisjuraverit, 
fcduclurum aliquamin uxorcm , non porcft ei fornicationcm op. 
ponere prxccdcntcm. 

Unde, cum in caufisfpiritualibus,qualcctiaroeftmatrimo. 
nium juri Canonico fit ftandum , mi habet vulgatapraclicoram 
thcorica,&notant intcrpp. comrouniter sdctp.z.deregul.jur.ind.xk. 
tique fecundum illam jurisCanonici fan£tioBcm,in prxfenti etiam 
cafu judicandum vidctur , maximc curo illa juris Canon ici difpofi- 
tiorationibusnondeftituatur,fedfubnixafit evidennflirois, quas 
pro ftabilienda hac Canoniftaruro sentcntia poft Covarru v.de cauf. 
m*trim9ni*lik.p*rt. i.cap.?. roagno numeroadducit Wefen bcc .inpa- 
ratitl. Digeft.de rit. mupt. num.$.& _hunc noviflimc fccutus Evcrhard. 
Bron c kh. z . antinom. 17» 

Fr/Wquippcconftat.quodcrrorqualitatis nonexcludatcon- 
fensum,veluti,fiquisemeritagrum,vclvineam,quamputabate(re 
uberrimam.quamvis illeerrarit inqualitaterernro,rerominusfer- 
tilero croendo,&on poteft taroc venditionem rcfcindcre \ fic fi quir 
duxcrit paupcrem,quam divitcrojgnobilcm quam nobilem exifti- 
maba t, crrorem allcgare non licct, cum fit for t unx Sc qualitatis cr • 
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ror,qui non cxcufar, d. qusft. 1. cauf.29. § adhtcnon omnu, ^ §. trror 
fortund j Jam ver6,confimilcmeffeerrorero,iccidcntalcro niroi^ 
rum.fiquiscorruptam vcl merctriccm , quam virgincm vclcaftaro 
c!Te,put3vit,duxerit, patct cxd.c.unic. § errorfortuna } circafinem ,ubi 
excroplum hoc annumcrrarur aliis ,quibus circaqualitatcmcrra- 
tumfuitexeroplis. 

Secundbquod juriseft, inquiunt, in fponfo, idcm iurisctiara 
eflcdebebir in fponla rclativorum cnim idcmjuscft, &quodobti- 
nctin uno relativoruro , idem etiam inahcroobtincarneccflecft, 
l.fn. Cod. deindicl viduit. toll. tot, titul 'Digcil. cjuod quuque iur. in 
ai .fijtuer. ut tpfe eod. \ur. utat. atqui fponium ex caufa amilTi 
pudoris rcpudiari non pofle j Ergo ncc fponfam rcpudiari 
dcbcro. 

T^r//tf.Nonminorisfunr labes animi vitiati , quam corporis ; 
atquimarirum non pofle uxorem ob animi vitium , putaquod fic 
prodiga,athca velinfidelis &improbarz rdigionis,repudiarc,/.G?- 
rint.? .vctfic.i z.cnm feqq. Ergonec potcriteam ob vitium corporis, 
putaob larfam pudicitiamjcpudiarc. 

Quarto affertur,quod licct quisignorctconditioncm pcrfo* 
nar,cnmqua contrahir, inde tamcn contraclus non refcindatur, 
quia,quicum aliocontrahit, velfcit. vel (quod ptiindc zRJeg. r.de 
reb.credit l.magnjm.Cod. decontrah.fitpulat.l. 2.Cod. deinjt* zocand» 
l.S.dejur s$ f*H ignor.^fchc dcbcr,conditionero cjus , cumquoco- 
trahit, fnne major, roinor.pupillus, an fcrvus/ tjutoum ig. de reg.jur. 
Idcm Ergo in contraftu matrimonii diccndum , &fibi imputarc 
dcbebit roas,qui nondiligcntius fibi carit , atq^ fpofpcxitjfac.quod 
fponfalia velconjugium nondiflblvantur, fialtcrurercontrahcnti- 
um fit fpurius , qui tem'porccontraclus,lcgitime natusputabatur, 
crrore& ignoranriaminiroeattentis. 

Quintb adducunt brocardicon.quod quaecxprefseadjccla non 
valcnt,illancctacitefubintellcc"ta valcant argum.l ubi Dd.de reb. 
tred Jtcert.petat. Atqui conditio haec ducam tc , fi invcncro tc 

Z virgi- 
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virginem, nonvalct,fi cxprefse adjiciatur , cum inhoneftatcm fa. 

piat,&fufpicioncmlaefacpudiciti2innuat , contra jurisprarfum. 
ptionem.Ergonectacitcfubintellctla valebit. 

Sexthcomsi* fcmcl rcaeconfuromata, rcrraaariexcmplo 

pefiimumciTe. 

^//wo.Quictaconjugianoncflc diftrahcnda fcd quosDcus 

con junxir,ab homine fcparaii non debcre; 

O^x/poccultadchaa nonciTcmanifcftanda. 

Mw,percopulam omnes conditioncs conjugioruropurin*- 
canac pcrindc habcri,ac fi purccontraaim fir,puta fi quis fub hac 
conditioncpromitiatconjugium,ducotcfiindotcm dederismil- 
lcpcrfubfcquentemcopulamconditioiilatollitur. 

Decimaquod bcnegcftume(t,inquiunt,nondebctcxaIioevc- 
turctraclari,perregulamtraditam Lfancimm 2 f .Cod.de admimftrat. 
tutel. cVcxcmplodcclaratum Lj.de offic.prttor. ubiob bonura publi- 

cumfuftincnturca,quxgcmtquis,tanquammagiftratus,quita. 
mcn proptcr ftatum fcrvilcm raagiftratusclTenon potuit .idcoquc 
& matnmonium,dcquoagimus,ob bonum publicum,&cxhuma- 
aitatis ratione,mftineri dcbcrc 

rndecimtzfotmxLn g.c.g $ fin.adleg.Iul.de adulter.ubijuxt. 
confultus,ftuprivcIadulteriiaccufarinon pofreait,quxpoftcoro- 
miiTum ftuprum dutta cft, fero enim accufar mores,quos uxorg du- 
ccndomaritusprobavit; quarlex, cum nondiftinguat^interigno. 
rantcm &fcietcm,fcd loquatur gencralitcr , nec nos diGintlioncm 
faccrc dcberc , vu/g,Ldeprecio t depulfJic.inremaclion. 

Ouodecimozddutux\xl.altoquin.§. t .decontrak.empt. ubiUlp. Si 

cgomevirgincmcmcreputarero,cumcflctjamroulicr,cmptiova- 
lebit,infcxucnimnonerraturo,ca;tcrum fi cgo rouiicrero vcndc- 

rcro,tupuerumcracrc,cxiaimafti,quiainfcxucrrorcft ,nuliacft 
cmptio,nulla venditio* 

^"*W^allegant,quod opus roifcricordizcxerceat, qui 
mcretricemducit,&hocei in rcmiiTioncmpcccatorura proflciar, 
wxt.cap. mteropera, extr.de $**/S/iAindcq } inferunr, quod qui igno- 

rans 
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rans talcm duxit,raultb roagis ilJam rctincrc dcbeat , cum quilibct 
adQperacharitatis praeftanda obligctur, & eaquxad remiffionem 
peccatorum faciunt,ncgligere non dcbcat. 

Addunt^/wo^r/e.quod incafibus dubiis, quoadcjus fierl 
poteft,promatrimonioGt pronunciandum cap.fin. extr.de/entent. 
tfrejudic. 

DfmV^fuperiorera Canoniftarum fententiamamultisfeculis 
confuctudincconfirroatam,& judicandoobfcrvatam fuilTe» idco. 
queabearecedinon dcbere,aiTerunt. Echarcdcrationibus genc- 
ralibus. 

Sj)e-:'talit ratio propterquam,in propofita facli fpecica roarito 
petita.l-paratio, deneganda videtur,cx circuroftantiis fadhdcfu- 
mitur. Curo enira ,pofteaquam ipfi innoruit, uxorem cumfcrvo 
confuc viflc, & ab ipfoimprargnatam fuiffe, nihilominus matrimo 
nialitercumilla vivere,lct"tiquc conjugalisdcbita pcrlbivcrc, pcr- 
rexerit, utique priorem oftcnfam rem jfiflc videtur , ncc proindcad 
accufationcm admittedus, cum fcroaccufct mores mulicris , quos 
fcmcl approbavit,ut inquit Ulpian. xnl. /j. §fin ff.adleg.lul.de adult. 
cuiiifdcm fere verbisconcordat / cummulier 47 -i» fin.folut.mairim, 
ejuemad.dos petat.l.crimen. //, Cod. adl.lul. deadult. ubi qui uxorcm ad- 
ulteramin matrimoniorctinuit,aduitcriiipfara accufarenon pof 
fedicitur. Sic & quiuxorem dimiflam reduxit , & in naatrimonio 
retinuit, illa poftmodum adultcrii accufarc ncquit, utircfpondit 
Paul./w l.qudfitum 40 ff.de adulter. 

Conftitiffe autem marito noftro,uxorem abalioimpraegna- 
tamfuiftc.cxipfisfacti circumftantiis clarc liquct: fatctur quippe 
ipfcmct.quod ftatiro poft cclcbratas nuptias uterus novaenuptaein- 
intumcfccreinccpcrit , undchaud dubitavirprzcedcntis concu, 
bitusconjc&uram furoerc potuit/dcindc confirmavit praefumpti- 
onem illam, ex praematuro uteri tumorc refultantcm , infolens 
ckpcrquam fufpccta oratio , duminpraifcntiaipfiusmantiinim- 
pia hsec prorupit vcrba , vcllc fc, ut qucm primc excludat infantcm 
dubolus cxiftat j acceffit tcrtio, ^uod dum inftitit apud ipfam,ut fe- 

Z 2 cum 
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cumccenaDomini uterctur, illud rcnuercr,afferenstimere (c, ut 
bona confcientia co cat j dcniquc orc propno cdixit uxor & con- 
fefla fuit fcrvo Afta gefta ; cui uxoris conhilioni mcrito plcna fi- 
dcs habcnda fuit , confideratis , quac illam piarccfferunr, adibus, & 
circumftanriis. Qux omniacum neglexcrit raarirus, &quam cx a- 
liogravidarocognovcrar , ut uxorerafuam tra£Ureperrcxcrir uti 
pctitat fcparationi non vidcbatur defcrcnduro. 

Athisnonattentu fcpararioni locuraeflc rcfpondimus oftaro 

Auguftianno 1614. 

ArrcndimuspnW, quod poft dcfponfationcmimprjrgnatio 
fucritfubfccutajimvcroproptcrfornicationem.rub/cqucnrcm, 
poftdc(ponfationcm,divcrnum&fcparationcmricn,tcxms eftad 
literara incjp if.extrJejurejuranJ. ubiInnocentiusTcrtius,qucrn- 

admodu,inquit, fivir mulicri)uraflcr,quandocontraxitcuro illa, 
quodcam fcmpcr pro lcgitima uxorc tcncrct, pro fornicatione, 
quam mulierantca commiliiTcr, non poflct caro dimirterr, fcd pro 
fornicarionc,quampofleapcrpctrarct,eamdirairtcte poffet, non 
obftante hujufmodi iuramcnro, quoniam in co, talis crat fubintcl- 
ligendaconditio,fi vidclicct illain Icgcm con/ugii non pcccarct.ita 
fi quis juravcrit, icdudurura aliquam in uxorcro, non potcft ci for- 
nicationcm opponcrc prneccdentem , fed fubrrquentcm, ut iJlam 

nonducatinconjugcro.quiainiliojuramcntotalisdcbctconditio 
fubinceliigi , fi vidclicct ilia contra regulam dcfponfationis non 
Vcncrit. 

HaHenm Papa lnnocentim Tertim , ubi cum dicitur, quod vir, 
quimulicri, quandocontraxitcum illa, juratoprcmiferat vclic fe 
illam fempcr prolcgitima uxorc tcncrc, nihilominus proprcr for- 
nicationcra fubfequcntero , uxorcro quaro duxit,dimittcrc poflir, 

iteraqucfiquis;uraflct,fcdcduclurumaliquarainuxorcro.proptci" 
fornicarioncm fubfccutam cogi nequcat,utilIaroducatirrconm- 

gcro,roultoroagisidemdicenduro,&judicandum,decafupropoil- 
to,ubiirne;uramento6dcsmatriroonialis fponfasdatafuir. 

Z>«Wrproptcr fornicationem & adultcriumconjugismatri. 

monioni 
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roonium diflek-i.cV divortiura ficn pofle, juris cft indubitari \ie)u* 
redivino tcxtus cft t JpudMatth. cap. r.verfic.32. cap. ig.verficulg. de 
\ure Canonico tcxtus fu r: t //j csp fig»ificafii, extr. dedivort. cap.difiretio- 
nem, verfic. nam etfi t extr. deeoqutcognov. confing. uxor.fu* ^op.fecun- 
do , c*uf. 32. qmfl pttma , capit. j. capit. 4 dicl.cauf. 32. qugfl.7. ctpit. 
l.infin. cauj^.sfuxH.t.& 2. dc jurc civilirextusefti/j/. confenfu$. Cod. 
derepud A r 0v. 22.csp.ir.Novefl.u7 cap.8. Jam verd , in fponfa etiam 
adulterium commirti, oftendimus lupra exitz. § .?. S-adleg.Iul.de 
4dult.L7.CeoH maximc vcro, fi fponfa fitdc prasfcnti, qualis fuit 
cadcquaagimus j fiquidem fponfa de prxfenti , pro vcra uxorcha- 
betur,quantumvis carnalitercognita non fit Matth i.verfic.zo.Deu- 
teron.iz.vofi .z] cap.2 c 1.C.6.C g.c.ii c I4.cif.cauf.27 qu<efl. 2. quibtu 
concord.l. ff.infin ff.de conditiomb.^j demonflrat .1 32.§.ff. de donationib. 
int.vir.tf uxor. 

Terti$,non parum confirmatur fupcriusnoftrum Rcfponfum 
pcrrext. Deuteron.22.vtrfic.2y ubi fialtcri dclponfata , ftuprum paf- 
fa fit volcns } iapidibus obtui jubctur 5 mu!to igitur magis ut 
adultcrarcpudiari poreritjper ca quae diccmus pluribusinfra. 

£)ua> tb, cxtatin terroinisterminantibus,utcum praclicis lo- 
quimur,dccifio Imperatons Lconis.qux habetur NoveU ?$.ubifan- 
citur,divortiumomn:noconcedcnduro eflc,fi fponfacxaliogravi- 
di deprehcndarurifft/w^^^jquod NoveilaeLconisnofint Au- 
thenrica? nec in Imperio recepta?;fcicnduro Leonis Novcllas,acte • 
di, &autorirateUlis tr:bui,incafibus, ubi velnihilcxprcfsejure Ju> 
ftin. cftcautu.licq; juriconftitutononadvcrfantur.velquando fivc 
jusconftitutum confirmanr,pro ut hic fitj habcrq^raododicla Im- 
per3toris Leoniscenftitutio.caufasdccidendigraves&prajgnatcs, 
proptcrquasnonimmeritoatrendidebebtc; Nihilmagis, (inquit 
Leo Imperatorj m3trimonio advcrfatur , quam fi abaho fucogni- 
ta fponfa; quoroodo enim verba fponlaiia (unr, in quibus nihil 
vcrum , ncqucgcnuinum confpicitur ? ubi rneretricium fc otTert 
fcclus.ubi caufxlunrdifildiorum, ckodii, ubi anitJiorum alicnatio, 
quoraodo lbi matrimonialis cOcordia,quomo do purus l\ oialifquc 
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cftamor?necratiopatitur,utquifquam alterius foctum fibi fubji. 
ciat,nequejuftumcu\ ut qui fpchoncftaecafti matrimonii,oblccla- 
tionis,fponfam in domicilium fuum recipcreconftituit ,fi illa rr a- 
trimonii lcgibus infultct , cV cum aliis lafciviendo cblc&ationis 
fpemcvanidam ipfircddat.in merctricia illalevitateipfaagnofce- 
rcdcbcat; hxc Leo. Cujus conftitutionis rationcs cum fint valdc 
gtavcs, & ad illuftrandara dccifioncm noftramappriracfaciant i 
pfa vcrba rcccn fc rc libu i t, 

jg0r»/0facit,quodmatrimoniurohujufmodi,roaluro fortirc* 
tur cxitum,fi marituscogaturcxaliogravidam rctinerc Sanefceh- 
ccsnonnunquam habere iolent exitus, roatrimonia coa&a ; at in 
cafunoftro,ubicxcaufairoprcgnationisfeparatiopctitur,talcquid 
(perarcnon licebir, caufxalia? , ob quasquisquandoqucfidero da- 
ram retractarc nititur, non Tunt pcrraancnrcs , & facilefanabilcs, 
indequefit.utcoafta matrimonia quandoquefoeliccra forriantur 
cxitum; at caufa \zix pudicitia? fcmperrefricatur,quotics in cdfpe- 
clum mariti vcnit uxor, indequc roaricusad oronia mala,quoa tali 
poffctiibcrarijinducerctur. 

Sex?b> pro hac fcntcntia (hnt Antorirates Thcologoruro i 
Lutberiin libcllode caufis roatrimonialibus, Bez>a\n traclatu dedi- 
vortiis, "Tbilippi Melanchtbonu in EpiftoJa ad Pfcffingerum Theolo- 
gum Lipfenfem anno if 50. miffa, aliorumque tum, Catholicorum 
tum protcftantiura. 

D*«/^fentcntiam hancnoftram ufusforicoraprobat. Ita n. 
inconfiftoriisEcclcfiaftieis^&Dicafteriis.obfervari, teftantur Au- 
torcsraodorelati, &cxipfis rcrum docuroentisanimadvertirous. 
Vidcarous rationes dubitandi fuperius in contrarium adductas, 
cumnon fufficiat fentcntiam fuam confirmafle, nifi &concrariis 
occurrercfciarous. 

Gcneralcs rationcs quod attinct , nihilomninodccifioni ca- 
fus propofui officiunr jfiquidcm fcrmo nobis eft.de fponfa quc po(\ 
dcfponfationcm corrupta & imprzgnata fuit; talem jurc ctiaCa- 
nonicorepudiaripoflTe tcxt.eftad litcum inc.quemaJmJum zj.ex- 

tra. 
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tra dejurejur. cujus vcrba fuperius rcccnfuirous 5 At quod exc. urtic. 
cauftg.qudfi. r. afVercbat ur, pcrtinet ad cafuro , ubi antc dcfponfati- 
oncm muliercorrupta vcl imprargnata fuir ; quo de ca fu nos non a • 
gimus ut dixi , dc cafu,ubi poft dcfponfationcm,fponfa ab alio cor- 
rupta, & imprargnata ruit. 

Nccreferr,quodfQ£minaquadeagtmus,ante cpulas fponfali- 
tias, &antcpublicam dcfponfationem,in prasfcntia parentum,co- 
gnatorum, &amicorum, faclam ,cum fervocoicnt, & abipfo im- 
przgnata fucrit ; Cum enicn maritus viduam, a qua fcparari petit, 
fibiante iraprxgnarionem puredcfponfarlt, adhibito parcntum, 
propinquorum , & Amicorum confcnfu,datifquein fignuro & tc- 
ftimonium defponfarionisfa&x,arrhisfponfalitiis,ijtiquefponfa- 
lia, & quidem de prxfenri , contracla fuiiTc negari non potcfl > quod 
veroepuiarum datio,& folcnnis defponfatioadcertum tcmpusdi- 
lata fuit, mutuo urriufquc confenfu factum fuit ,quia fponfus fuo 
cum hcro,cui pro Aroanucnfi tum temporisinfcrvicbat , domum 
profkifci tencbatur ; ncc publica dcfponfatio adconftitucndum 
marrimonium requiritur, in cafu praslenticum in finem adhibita 
fuir, fcd utconftitutum innotclcar , & nc fi forteabuna, altcravc 
parte,ncgari vclir promilllo, dcprobarionemuitum fitlaborandu; 
qua decaufa eriaro epuia: fponfalitia? dari folent, & in propofito 
cafudatx fucrunt , in fignum vidclicct, &argumentura fa&sde- 
fponfationis. 

Pofitt, priorem illam cor,ventioncm,inrer viduam &juvencm, 
quaefuitinita, pronudo rraftatu habcndarr., ncc incontraclum i- 
vitTe, nihilo tamenminus fcparationi locus fore;; fiquidcm coct- 
iam incafu, quandocorruptiodefponf3tionc^nteccfrit,divortiurrr 
omnicoconccdendum cfle fi pars la:fa reconciiiarioncm adrnitte- 
renolit, tenent Luthcrut^Befy, Melanchthon aliiex Theo/ogu: qu* 
fententia probatut^r/W pcr tcxt. 6 Z>euteronoM. zz.ierjic . ti.cumfcq: 
ubi praEterquam quod maritus pofln repudiarc muliercm ab alio* 
comprciTam^pocnactiammuiicriimponitur^&lapidibusobrui ju- 
bctur. 

Retpon- 
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cftamot >necratiopatitur,utquifquam alterius foctum fibi fubjU 
ciat,nequcjuftumcft, utqui fpehoneftarcafti matrimoniijOblecla- 
tionis,fponfaroin domiciliura fuum rccipcreconftituit ,fi ilia ma- 
triroonii lcgibus infultct , & curo aiiis lafcivicndo oblc&ationis 
fpemcvanidam ipfi reddat , in mcretricia illa leviratc ipfaagnofce- 
rcdcbcat; hxc Leo. Cujus conftirurionis rationes cum fint valde 
gtavcs, & ad illuftrandam decifioncm noftramapprimefaciant ,t- 
pfavcrbarcccnfcrelibuit. 

Jg«i0^fac:t>quodmatrimoniumhujufroodi,roalurofortire' 
turcxitum,fimarituscogaturexaliogravidam rctincrc. Sancfoeli- 
cesnonnunquam haberefolent cxitus ; matrtroonia coa&a ^ar in 
cafunoftro.ubicxcaufairoprcgnationisfcparatiopctirur.talequid 
iperarenon licebir, caufxalia?, ob quasquisquandcqucrldcra da- 
taro rctrattarc nititur, non funr pcrmanenrcs , & facilc fanabiles, 
indeque fit, utcoaifta matrimoniaquandoquefoeliecm (ortiantur 
cxitumjat caufa latfx pudicitiad"cmpcrrcfricarur,quorics incofpe- 
c"tum roariti vcnit uxor, indcquc maritus ad omnia mala,quoa tali 
polTetliberarijinducerctur. 

Sex>'b, pro hac fcntcntia ftant Aiuorirates Thcologoruro i 
Lutheriin libcllodccaufis matrimonialibus, Bez,xit\ tradatu dedi- 
vortiis, c Thilippi Melanchthonisin Epiftola ad Pfcffingeruro Thcolo- 
gum Lipfenfem anno lfjo. milfa, aliorumque tum, Ca t holicorum 
tum protcftantium. 

£>*«/^fcntcntiam hancnoftram uius foricoraprobat. Ita n. 
inconfiftoriis Fcclctiafticis,& Dicaftcriis.oblcrvari, tcftantur Au- 
tores raodo relati , & cx ipfis rerum docum cntis animadvcrtimus. 
Vidcaraus rationes dubitandi fuperius in conrrarium addu&as, 
cumnon fufficiat fententiam fuam ccnfirmafle, nifi &contrariis 
occurrcrcfciamus. 

Gcncraics rationcs quodattinet, nihilomninodecifionica- 
fus propofuiofficiuntjfiquidcm fcrroo nobis eft,de fponfa que poft 
dcfponfationcm corrupta & imprxgnata fuit; talcm jurc etia Ca- 
nonicorepudiaripoffc text.cftad \\iQiiminc.qt4cm*8imocluv> ij.cx- 

trs. 
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tra efejurejur.cujm vcrbafuperiusrccenfuimus; Arquod*.vc.*>7/V. 
caufzg.quxft. 1. afrcrebatur, pcrtinet ad cafum , ubi antc dcfponfati- 
onem mulicr corrupta vel impregnata fuit ; quo de cafu nos non a - 
gimusut dixi , decafu,ubipoftdefponf3tionera,fponfa abaliocor- 
iupta, & imprzgnata fuit. 

Ncc referr,quod fccmin&.qua dc agimus,ante epulas fponfali- 
tia$j &antcpublicara defponfationem,in praefcntia parcntum,co- 
gnatorum, & amicorum, faftam , cum fcrvo coicrit , &abipfo im- 
przgnata fucrit ; Cum enicn maritus viduatn, a qua fcparari petit, 
fibiantc iraprargnationem puredcfponfarlt, adhibiro parcntum, 
propinquorum , & Amicorum confcnfu,datifquein fignum & tc- 
ftimonium dcfponfarionis faela^arrhisfponfalmis^itiquefponfa- 
lia, & quidero dc prslcnri , contracla fuiiTe negari non potefl > quod 
verocpularum datio,& folcnnis defponlatioad ccnum teropusdi- 
lara fuit : mutuo utriufque confenfu factum fuit,quia fponfus fuo 
curohcro, cui pro Aroanucnfi tum temporisinfcrvicbat, domum 
proficifci tencbatur ; ncc publica dcfponfatio adconftitucndum 
marrimonium rcquintur, in cafu praelcnti eura in finem adhibita 
fuir, fcd utconftitutum innotefcat, & ncfi forteabuna, alrcravc 
parre,negari velirpromiiTio, dcprobationcmultum fitlaborandu; 
qua dccatifa eriam epuiac fponfalitix dari foient, & in propofito 
cafudarae fucrunt , in fignum videlicet, &arguraentum fa&sde- 
fponfationis. 

Pofite, priorem illam conventioncm,inrer viduam &juvencm, 
quarfuitinira, pronudo traclatu habendam,necincontrac"tum i- 
vi(Te,nihilo tamen roinus fcparationi locus fore:y fiquidcm coct- 
iam in cafu, quando corruptio defponfationcanicceflir,divortiura 
omninoconcedendum cfle fi pars latla rcconciiiationcm admitte- 
re nolit, tenent L utbtrus,Befy, MeUrtchthon f§ aliiex Theolcgu.qux 
fcntcntia probatur^r/W pcrtcxt. c Deuteronora. zi.ierju. li.cum/cq; 
ubi praeterquam quod roaritus poflh repudiarc muliercm ab alio* 
coraprciTaro,pccnactiam muhcri iroponitur,& lapidibusobrui ju* 
betur. 

Retpon- 
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Refandere conatuz Wcfenbec .pnwc.quod lcgcs Mofaicac fo- 
rcnfcs nos non obligcnt, ncc dura illa lapidationis pocna i Chfift ia- 
nisiitrccepta » Detnde non fcqui, ut fi roors nonimponatur, di- 
yortiuro tarocn conccdi dcbcat , cum & homicidacapire fit ple&c* 
dus, ncc tarocn , fi forfan graria principis pocna illi rcmltur ur. con- 
jugiuro folvatur^ deptrtatio , Nov. 22. de nopt.i fedji f.dc bon. damnat* 
atnonfatis fufficicnter : EtG cnim lcgcs Moifisforcnfcs ad noftras 
politiasnihiIattinent,indctamcn pcrfpicitut^quznaro Deiin hoc 
cafu fit volantcs , quaro dum fcquitur Judcx : comcicntiaro fuam 
obfirraat.',. 

Dcindc fiforfanlapidationis pcena Deuteronom.zz.xcmifafa' 
lffet : nihiloflDinus divortium fubfccuturo fuiflc , ipfc vcrborurr\ 
contcxtus arguit : Siqul* (inquit texttu) uxorcm duxerir ,& poftea 
odiohabucritcaro,qu£fieritqucoccafioncs,quibusdiroittatcam, 
objicicnscinorncn pcflimum, &dixent, uxorem hancaccepi & 
ingrelTusadcam non juvcni virgincm : tollent eam patcr & matcr 
ejus, &fcrcntfecum Ggna virginitatis cjus ad fcmorcs urbis, qui ;n 
porta fuiit : &dicct paicrfiliara mcam dcdihuic uxorem ,qua quia 
oditimponiteinomcn pcifimum, ur dicar, noninvcni filiaro tuam 
Tirgincm, & cccc haec funt figna virginitatis filia: mcae : Expandcrit 
vcftirocmum coram fenioribuscivitatis,apprchcndcnsque lcncs 
urbisilliuj virum,& vcrbcrabunt illuro^condemnanresinfupcree- 
tuiu fic ] sargenti,quosdabit patripuellae,quoniam diffamavit no- 
rncn pcilimum fuper virgincro Hrachhabcbirq; cam uxorcro, & nd 
pot&rit «iimittcrc cam omnibus dicbus virar fua?: quod fi vcrum cft, 
quod objicit, & non cft in puclla invcnta virgioitas , cjicient caro 
cxtra fores domus patris (ui , & iapidibus obrucnt viri civitatis illi- 
us,& raorictur , quoniaro fecit ncfas in Ifrael ut fornicarctur in do- 
mo parris fui.&aufcres malum dcrocdio tui. 

hfaclemts verba textm : ubi cx fcopo lcgislatoris, & quaeftionc 
propofit3,parct,di vornum nihiloroinus conccdcnduro fuifle, hcct 
roortis poena rcroifla fuuTct . agiturquippedeco , qui uxo:e,quam 
duxcrat,odio habtre ccep i r, & iliam a fc dirnittcrc confti 1 ui r , pr* 

tcndcn- 
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tend cndo,q uod ipfam non invcneric virginem;& curo quaereret ur, 
quidjuris, dccidendo refponfum > aut falfa vir protulicaut vcra 
funt qux objeci t uxori , il falfa func , qux uxori objccit , pocna con- 
fticutaplcttitur , &uxorcm retincre jubctur,nccafedimittere po< 
tzi\t t merfic.to. Atfi veramncquxobjccic,necinpucllainvcnca eft 
virginitas ,mortis poenaple&iturpuella,qux fc provirginefubftt- 
tucrar, & confequcnter maricus ab ipfa libcrat ur> & hanc clTe men- 
tcm lcgislacoris arguicurfXT/fr/T/p. ubicum jubeatur maritus uxo- 
rera retmere, ncc permittatur illam dimitrere,fifaIsbconqucftu« 
li r, dc deflorarionc pucllx, iode a cotraxio fequitur,quod iilam non 
tenearur retinere.fed diroittcrepoflit,li verafinrea,quxdetulit,& 
puelJa non fir in vcnta virgo , quippe cum potifHmum ibi quxracur 
de dimillioneuxor»* 

$(ec obftat t (\i\od tl homicidis poena capitis rcm ittatur,con } u- 
giura nonfolvarur \Unge cnim aliafcorrarionis & adulrcrii , quam 
rcliquorumdeli&orum eft ratio,ut quxnonimpingunr in ipfum 
matnmonium, nccconjugcm Ixdunt jidcoqueetfi poenaadultcrii 
adultcro remirtitur, nihilominus taroe divortium fequitur, fi pars 
innocespetat,quippccuifaclafirinjuria; Addcquod Divortiicau- 
fa in fjcris literis conftiruat ur Ad ulrcrium,furtura vero, homicidi. 
um,au?aliadclictanonltatuanrur. 

5f6//W«»wopinionisnoftrxfundaroentum fumitur,ex Matth. 
cap.i.vcyjicjg. Cumjnquit tcxtus,Maria defponfata cflct Jofepho, 
an tcquara dbnvenircnt, invemacft gravida, in utero habens dc fpi - 
tu fanclo: Jofeph autcm vir cjus,cum cflet juftus,& nollet eara crar 
ducere , voluit occulte dimirtcre eara > &c. quibu» verbu innuitur, 
JofcphumpcrmiffulcgisMofaicacpotuiflerepudiareMariam , fed 
taraenobftngularemamoreroj&condolentiam , jurefuo uti no- 
luilTcpro ut & Lutherut in gloflemacc ad illuro ccxtum notavir. 
Dijjentiens lyeftnbtc. rcfpondet , exemplum Jofcphi prajudicium 
non facercquiafcilkctnoncxcraplis , (c dlegibus fit judicandum, 
juxt. I ncmoi$. Cod. defentcnt. deiude quia hic non quxra tur dc fa&o, 
fcddc/ure, & multa defactofiant, qux jure non probcntur ; tum 
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quit remporc Jofcphi ftctcrtt aah ac poiiri.; Mofaici, ut iracjus ju- 
rcubi potucnt, &quandam^J** , ;* i 'adhibere; 

AtiWi regercndum , quod non folo nitamur cxemplo,fed ct- 
iarolcgibus&juftisrationibus 5 cteindepiefequimurcxcmpla pio- 
rum virorum,maxime,fi reftimomum fcripturaripfis afliftat,pro- 
utinnoflrocaiuexemplum Jofcphi pcr Mattharuro inftinclu Spi- 
wtusfanclicommendatur;prarterca,quzrimusquidemdc jure.at 
illiusexplicationon incommoda fumitur,exfet"toruro contingen— 
tia,maximefifac~tacum juribus, & ranonibus,convcnianr, prout 
in faclojofcphi conringit;adha;ccum laudetur Jofcphusob 
%ix* adhibitam,coipfofigo.ificatur,ipfojurclicitumci fuiflc Mari- 
ara rcpudiarci Iauscuimcxco nullaclTct , quodquisfaccrctencre- 
tur ; deniquc ctfi turo temporis politia Mofa%caadhucftctit,illius 
tamcnlcgcsconfcientiashominum obfirmant,&fii!las judicando 
fequamur (ecuri & tuti crimus in confcicntia. 

Scquiturttr//Afl» mpcrioris noftra? fentcntiac argurocntum ab 
erroredefumptum ; Sicontrahcnscrravit inqualitaterei,caraque 
icmcomparavit,quaro,iicjnsquaIitatcm ldviflet,non emiffct, A- 
ttionecx cmptoagiturad rcfolvcndumcontradum; quseftpro- 
pofitio Ulpiani w leg. exemptu n.§.f. de aftiomb. empt. ubi Ulpia- 
nu«, fi quis , inquit, virgincm feemerc putaficr,cum mulicrve- 
nifler , & fcicns crrarc cum vcnditori paffus fit , ex eroptocompctit 
a&io,adreiolvendam cmptioncrn , & prccio reftituto mulier rcd- 
daturjubiquod dccmptione ancillz dicitur, jufta rartonead uxo- 
rcra,&conrra£t,umcura ea inituro extenditur,curo &ibi virigtio- 
rans fibi aflbciarit roulicrem,tanquam virgincro,ipfa roulicrc bcnc 
fcicntc & decipientc virum, qui fi qualitateos & vitium roulicris 
fciviflcr /lincdubio ab eaabftinuilTct; quarcob idcndnatcroiati- 
onisaclio adrcfolvcndum contraftum dabitur; 

Sune abcmpnonead matriraonium non re&c rgui putat/PV- 
finbrc coquodmatnmoniorum cadcm fit ratio,quar hbcrutis,ali* 
arurjoquccaufaruro fpiritualium , quac fiic«KlpwUti4iunr,rctra- 
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clari ncqueunt f .6 .hfiitut <f*ttf ex quib.caufubiUbcttais femelda- 
ta noo retra&at ur ,fi vc cx vcra fire cx falfa cau(a,fit data i at norcrit, 
matriroonium, nonin omnibus Iibcr ra ti^ aliifquccaufis fpirituali- 
busaquipararijncc rano patitur,utquod w addutl a lcg.i i .dc cmpti- 
oncancillaedicitur, id lncoutratlu focictatis conjugaiis & alTocia- 
tioneuxorisaUrerlchabcac j fi emm inemprioncvililTima; ancillic 
hocpcrroifium cftjurjproprcrerrorero.acontratlurecedereliceac 
cmptori, multomagisin contracla matriroonii idobtircbit , cura 
rcm cmptam rc vcndcrc liceret,uxorcm vero non itcm, & minor fie 
latlura m cmptionc rerum,quam in afTociationcrr ulieris. 

adlententia; noilsconfirroationem facu confidcratio 
doH. i)o ! omicrvcnirntc,contraclus vclip(o iurc nulluscxitht vel 
acl otiCj & cxccptioncdoli^rcfcinditur d l.u.f.f. deaUio><tb empt i. 
li $ jt vt> itor,{$ f.fiquutoliudcnte t ecdl.7J9.Z$tottii*deAQim*il m 
it.f i dt mtr.orib. l.j.C.ex qutb juf t/jgyr / , § fu.l.fto pttxoo.t f Cde 
thUttitb /hpui*t. \.x.C.cQffimurt.uti]udiL.l.\6 deftri cbhg >tj / Coet.atre 
jcni.vendtt.Ug iz.Q.i. di jur. aot / j/. at />-**>7. i '.S-t.§. qutjervum , de 
legtt. i. 

Diflcntiem Wcfcnbec. refpondet,in cafu propofito non fufc 
cfledolum, qui detcaufam coniratiuhfcd cflc tantum dolum inci- 
dentcm ,cuiuimodi dolus contratlum non vitict > at\\\i regcren- 
dura,(idolus,quandoqujs (cicnsrauliercm pro virgincvendir,em- 
ptioncm vitiat,pro ut.i* d.l.u. §.f.de jctionib.empt vitiarc dicitur, 
cur non ctiam dolus , quando puclla fc pro virginc duci patitur, 
cum cnulier eiTcr , matrimonium yvitiaret, immo major pro hoc, 
quarp pro Hlo cafu,roihtat tatio, deinde.etfidolusincidenscon.' 
tratlum non vitict ipfo jurc , pro ut facit dolus , dans caufam 
contraftai bonc fidci dicl.leg.7 dedcl.mal. lcg. 16. §. 1. de minoribus, 
teg3. §.fn. pro fo.leg. f. deinutilibm ftipulat J e g.\6. de verbcr. obl/gat. 
datur tamcn indc aftioad rcfcindenduro contra&um dicl Jeg.u.§ m 
f.tii.§--f§. 27.de attiomb ewpt.l. 1 2. $ ./ dejur dot.l. / Q.dt reftnden* 
vendtt.cum ja\nilibm fupra aidujis ; <tque non obftat , quod We- 
fcnbcc. in cauuV i^incu.*libus , cujulraodi etiam c(t roattimo* 
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nium , excaufadeli , convcntionem annihilari ncgat,adducens ad 

id textum incJuanos 16. extr.de fyonfalib. fiquidcm dolum dolosca- 
gcnti prodcflc non dcbcre,patet cx fumraano<##. cap. 26. & notaat 
Canoniftasad illum tcxt. 

Quintohcw. Novella Lconisp/. ubi repudium fponfo conce 
ditur, eo quod fponfa exaiio gravida fit faeta, fi ve poft 0 ve ante dc- 
fponfationcmimprzgnatafuifletiidemqueexmenteconftituentis 
deea etiam ftatui dcbcrc,qi§2 non iroprargnara , fed firopliciter ft u- 
prata fuitarguuat rationes generales,quasi/syfo.^AVi/ pj. fubjicit, 
ntquxtamftupratar,quaimpra:gnata:conveniunt. Nec obflat.^uo^ 
NovellaeLconisnonfintdecorporejuris Juftinianci, ncc ctiam ia 
Imperioieccpt£;/>rreaquxdiximusfupra. 

Sextb facit,quod matnmonium hujufmodi , malum fortiretur 
cxitum,fifponfuscogaturabaliocorruptamduccrc,utcunquean- 
tc defponfationem corrupta fui fle t ; Nec obftat ,quod Wefcnbeci us 
ait, noexevcntu, fcd cxjurecaufasdecididcberc,quiaaliasobmc« 
tum triftium evctuum nullus cogi pofict , matrirooniifidcm femci 
datamadimplcrc;infuper&experientiamdocerc,quodhujufmo- 
dimatrimoniafociiccsi\*pifljmehabucrint cxitus \noobjiatmquam, 
per ca,qu£ diximus fupra,circa quintam dccidendi rationem cafus 
propofiti. 

Srptimo, nonillam tantum,qua;poftdefponfationem fe im- 
prxgnari (i vit , fed & quzante , ft upruro paffa fuit , licite repudiari, 
rcncnt Lutherus, Mclanchthon, Beza,&aliiTheologorurr> prote- 
(Untium,quamvisnondirnteantur,omncm tentandamcflcviam, 
quoad rcconciliationcm pervcniripoiTit. 

Deniejue fcntentiam hancnoftram, dum ftatuimus, ctiam an-* 
tefponfalia dcfloraramrepudiaripoflc.ufus foricomprobat/ita e> 
nira inconfiftoriis Ecdefiafticis,& Dicaftcriis,obfervari,tcftantur 
Autores modo rcla ti,quibos adde Joachimum Beuft. in tracl.de ma- 

trimonfdrt.2X.24* 

T{ec obftant, quar pro ftabilienda Canoniftarum fcn tctia fuperkis 
adduccbantur. Prxtendcbatur/>r«**accidcntis &qualitauscrro- 

rem 
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rcm effc,fi quis d uxit corru ptaro , vcl moretticem » quam virginero , 
velcaftaracficpuravit,hujufmodi autcm crrorenonexcludi con. 
fenfum.nec conrraftum vitiari,prouti« c.wwc auf.29. qujftj.pxo re- 
gula ponitur,&aliquot cxeroplis dcclaratur ,vcluti fi quis cmiiTet 
agrum ftcrilem , qucm pntavit dfe fcrtilem , fi quis duxiffet paupc- 
rcm,quamdivitcm,ignobilem,quaro nobilem exiftimabar; At rt. 
Jpondendum, non eftccrrorcm mcre accidcntalcra,& fimplicis qua- 
litatis, fiquisignoransducatcorruptart: pro virginc, fcdimpingcre 
in ipfam matrimonii fubftantiam , nihil quippe magis matrimonio 
adverfatur ,quara fiab aliofit cognita fponfa ; quoraodo cnimve- 
ra fponfalia funt, in quibusnihil verum ncqucgcnuinum confpi- 
citur /quomodo purus maritalifqucibi crit amor ? inquit Lcolm- 
pcrator in A/im??.Nccquid habentfimilitudinis,cum cafuprcfcn- 
ti, exemplaaddufta,adeoquc committitur clcnchus non firailium, 
ut fim ili um ftquidem lon ge a fe di ftan t, d um puto me croere agrum 
fertiiem , qui cft ftcrilis, &cum putomc duccrc virgincm,qua; ra- 
mcn virum pa fla cft ; levior cft jactura ,quam quis illic, ac quaro quis 
hic patitur, cum agrum rcvendcrc licerct, uxorcm non item.- cadcm 
eft ratio reliquorum excro plorum, jdcoquc feparata curo fint,nihil 
firrni indeinfcrt ur./.^o.^o minorib. 

Re&iusexeroplum cafus propofiticonfcrturcum co,quiigno- 
rans ancillam pro libera duxit,cujufmodierrorroatrirnoniumvitL 
%\c.2.c.ult.extr.decon]ug fervor.cap 4x.6sauf.29 qu<rJl.2.l;j.CJeiticeft. 
nupt.l. f.folut matrim N0V.22.C. 10; 

Argucbant/^tfWtf , a fponfoad fponfaro , Etquiafponfusex 
caufaamiifi pudoris rcpudiari nequit,utiquenec fponfam rcpudia- 
ri poffe inferebant,curo quod obtinet in uno correlati vorum,idcm 
etiaro in altcro obtinere dcbcat , <LAt Jciendum, tum derouro a Rcla- 
toadcorrelativuro infcrri poffcfieadcm in urroqucfitratio;fecus 
f\ ratio fit diverfa, tum eniro arguroentum a corrclativis furoptum 
fallit urpotcin dcfccndcntibus jusreprzfentationis locum habcr, 
inafcendentibu*; non itero; fic libcri infeudisfucceduntparenti- 
busdcmorruis,non vcro viciffim parentcs libcrisdcfunclis, quia 
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nirairumnoneadeniincorrelaro, quae in Relatoexiftit rario; Sic 
&inca(u prafenti divcria occurrit ratio, longe quippe foedioreft 
libidoinfocroina.quarainroarcj Qeculqucadeoapucllis curatur, 
quodprocuscumaliisccwjfuevem , pro ut marcs horrcnt ducerc 
vitiatam ,adhcc fempermarito metucndumforet, ne uxorad pri 
orcm lcvitatem redeat,&roatko infcio alicnum lubltituat par tum, 
quodin virorimcn ncquit. 

Quod tertihi labc animi vitiati ad vitta corporis infcrri voluir, 
indcqueconcludiquod quiamaritus uxorcm obanimi vitium dt • 
mitterenequit,utique nccob vitiumcorporis.putaoblarfam pudi- 
citiaru,rcpudiareillaroqueat. Negand* eftcontcqucntia/alioquia 
& ita lnfcrrc licerer, Maritus uxorcm Athearo, & i ntidclcm,rcpudi- 
arcnonpotcft/.Cer/« 7.ErgonecaduUcram repudiare potcnt, cu- 
jufmodiillatioabfurdiiTima foret < 

Dcinde vitium & labesanimi non impingirin ipfam marrirr.o- 
nii fubfrantiara, prour facitiabcscorporis, !aei-qucpudiciua:ripa- 
cula, quippe cum conjugii proprium iit.c jftitasyatquc ita non roa- 
jorcs,fed longcminoresquoad cafum prcicntero exiituntanfmi vi- 
tiati labes^quam corpori$,poiTuntque ammi vitiafaciie corrigi,at 
pudiciria femel amiiTa rcftirui nequit, (olctquc fcabies llla , fi quam 
icmel i n vafi i locminam , fine fine pturire ,nec deniqucanimi vitia, 
& qui iis laborant ,adco horremus,pro ut rocminas rornicanres 
pudiciriam profliruentes,averfamur,& ui infamcsfugimus. 
M Quod qnjrtb audebaturcontra&ura non rcfcindi, licct quis i • 
gnoraHec conditioncro perfonsecum qua contraxit,quiainquirerc 
dcbuitTct, iiobtmet in ejtffmodi conduionibus & quaiiratibus , quse 
inquiri porTunt & dcbcnr, puta,fitnc, major, minor,pupillus> an 
fcrvus, cum quo contrahimus : At quodattinctconditionem & 
^naliiicationem muhcns,quaroquisduccreconftitnit,(jtncvirgo, 
ancorrupta.diffkultcr inquiri porclt, curo finearbirris& teftibus 
resillapcraga?ur,omncfq>'cprovirgincrwbeantcam , quae fubha- 
biru virKineoincedir,elTctqut'ablurdum,& tndccoruro Jnpudici- 
tiamfuiuraef^cnfae follicuc mquircre, fupcret inh©Dcftai~m , fu- 
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fpicioneroque Izfx pudicitis innuerct , contra juris przfum- 

pnoncm-.. 

Ad ^v/'/:/rfwdubitandirationero facilis cft Refponfio, pr<tter- 
quam n.quod propofitio majnrargumetiaddu&i , DO fituniverfali- 
ter vera, uti oonftat exl.aftus Itgttimhr deregjur. & ibi notant Intcr- 
pretes, fcieduro,quod quandoquis ducit puellam, quam virginem 
cflc putatjnonfubconditionc^iiywfri/w^o.eamducat^fed purein 
cam confenrir,tanquam virgincm , quarc fi virgo non fit , quam 
duccrc conftituit , rccle ob dcfcclum cenfenfus fcparatio pe- 
titur. 

Non maiorem difficultatem h&bcr\t,<\uxfext4,/cpiimjtfoc7a- 
T.i rationc dubirandi contincntur , quoroodo cniro conjugium, 
quo meretnx pro virgmc ducitur,rcdteconfummatum ccnfcbiturr* 
cum voluerir fponfuscaftaro & pudicam fibicligcrcfociam , cum 
qua caftc& honefte vivere, fequeoblc&arepolTet, quafinoncon- 
tigit,iilam ccrte^ele&am noluit, uticleganterdiflcritur/w Novel§u 
IroperatorisLeoniscujus verba fupcrius rctulimus. £t quoroodo 
quieturn eojugium cenfcbiturid.aquo vir obimpudicam mulieris 
viram,fumrooconatu, hberari pctit? Necz Dcoipfosconjun&os 
cfle, ftatuidcbebit, quippccum Dcus ; fpiritus fit caftus, & caftitatis 
amans, minimequeprobet,ur fponfus,cumcaftafociacaftevivcrc 
^conftitucns,ludiricetur:contrariaru cjus voluntarera oftendit lc- 
gislator Moy fes, ^DeuteroH.zz.verfic.ii.cumfecjq. ubi quac pro virginc 
nup/it,cumnoneflct,lapidibusobiuijubetur AVcctiaro,quod di- 
cebatur,occulta delicta non efie rn.inifeftanda , nobisquicquam 
obftat,^»dcocculto ft lpronon loqua nur.fcd deraanifefto, puu 
duro mulicrcxalioeft g:avid a,auf cotoriealiis lc (ubftituit. 
• Quod»0»0aflc ebatur, pctcop ilam oroncscnt jugiorum con* 
diriones puriflcari >acpcrrod< h bcn, ac li pu;c conrraclurn fir, 
in ro tantum cafu obrmerc q' i*uio copiJa tnrcrvt nii . & WUUL 
tantum indc"' f . rcr^, quodpoU copuL.m r< j u luri non p< ifi'-, 
qujc pro \ \-. r i:x uucnt , talis aui*ori ir. »*.ara iiuii ruit , ~), 
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quxnondumcognitafultafponfonihil perrincns: Deindeperco- 
pulacD purificari nonccnfebiturid,dc quoquis vcrifimiliter noco- 
gitavit,pro ut fponfus nullatcr.us fufpicari potuit,aut dcbui:,fpon- 
famfuamabaiiocomprcflam fuifle. 

Nonplusobftat decima dubitandiraticquadiccbatur ,quod 
quicquid bene gcftum cft fcmcl, cx alio cvcntu rctradtari rfon dcbe- 
zt.argum.l $.deoffic.prator. liquidc qux afalfomagiftratu gefta fune», 
('cujufmodicaiusrcfcrturin allegata lj.de offic. prator. )il!aob bo- 
num publicum ranhaberi, & ex bcnignitatc fuftincri polTunt ,& dc 
bcnt,nelcilicetjusreddirum,cura multorum injuria, retra&ctur^ 
«tnullafuadctratio,nccpublicautiIitas, utfponfuscogaturducc- 
re,vel rcrineredcvirginataro/immojubct potius,& fuadct publi- 
cautilitas,ut viro fubvcniatur, matrimonium refcindatur,atquc 
itaejusconfcicnti2cconfulatur,necogatur, vclp!aneaufugcre,vcl 
pcrmovcaturinfidiari uxoris fux vira., quippecumcxperientia do- 
ceat, quod coa&a matrimonia difficiles lolcant h^here exitus : ncc 
fperari potcft reconciliatio,in cafu,ubicxcaufa lacfa pudicitiar fepa- 
ratiopetieur, tcftaturquc cxperientia , viros plerunque ab uxori 
bus, quas coatti fucrunt duccre, aufugcrc , atque ita&fc&uxo- 
xcspcrdere. 

Quod undecimo cx /. //. §. 6. ^ ult.adleg. Iul. de ajult affcreba- 
tur,ftuprivel adulterii accufari non poflccam,qua;poftc6miiTurot' 
ftuprumduttaeft, coquod fcrbaccuietmores , quos uxorcm du- 
cendomarirusprobavit, ablblure vcrum noneft :^n^f/incotan. 
tum,qui fcivit ftupruro anteaco nroiflum fuiflcut patctcx pcnult. 
&aliiscjuldcmlegis, paragraphis,conftabirquc plcniusexhis, qux 
dicemusinfrainrcfutationcfpecialisdt)biiandirationis,cafaspro- 
politi: £>^/ff^quoddicitur,maritum non pofTcuxorcroftupri vel 
adultcriiaccufare,Ganre conrracluro matrimonium, adulrerium 
vclftuprum fit commifluro, diftraguitur in fponfa,hanc euim mi* 
ritus accufarc poterit, fi mulier eo tcmpor^cum eifuit dcfponfa- 
ta.ftuprum admiftt dj // § Divi Severus ,tf§ .fiminor ,concord. l.pro- 
pter^. ibi nifipucSa violata ,J}onfi ejusfuerat , Q.eod. qui cft cafus nobis 

/ propo- 
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propofitusj ^Prtterea ct fi roaritus ex l. lul.de adult.tf /?upr % \ixoTcm 
accufarc ncqucat , fi antc contrac"tura matrimonium aduitcrium 
vel ftuprum fit commiflum, ci taracn confcqucns non cft,quod 
proptcrea nec divortium pcti poflit, per ca quae fuperius ex jurc 
divino,&civili , contra jtsris Canonici difpofuioncm fuse difpu- 
tavirous. 

Ad /. aliofjutu. §. /. de contrab. err.pt. duodecimo allata*m, rcfpon- 
dcndura,quod Ulpian. ait Emptionena valerc ficgomc virgincro 
cracrc putarem,cum cflet jam mulier, coquod in lcxu eruatG nort 
fit,dcraramo,&ftric"tojureintelligendura renit,ipfoquippc jarc 
cmptio vcnditio valct, &fubfiftit;atagipotcftadrcfciflloncmc6- 
tra&us,ficontrahcns erravit in qualitatcrei,camqucrcmcompa- 
ravit, quaro, fi ejus qualitatem , fciviflet, non cmifTct, datacam in 
remactioncexeroptojuxca/./i .§.f. deaftionib .empt. ubi Ulpian. Si 
quis,inquit, virginem fe emereputaflet >cummulict vcniflet, & 
fcicnserrareeum vcndkorpaflus fit, ex empto competit ac"fcio,ad 
rcfolver.dam ero ptioncm, & prccio rcftituto mulicr rcddatur ; at- 
que ira con jungenda crit objccla /. alioqui ii.de contrahend. cura /. ex 
empto it.§.r.de «Biomb.cmpt. &quod,in priori,parciusdicitur, cx 
poitcriori fupplcndum vcnit, maximc cura unus & idcm utriufquc 
lc^is fit Auror. » 

Qaod^awo/fr//tf / deon < iciocharitatis,&opcribusmifcricor 
dis, adducitur,lcvceft, fuadcriquidcm id potcft , atoon iroperari ; 
ficfiquisfcicns volenfque roerctriccm duccrc velit, prohiberi non 
dcbcbit, qnocrrans fcemina in viam rcducatur, pre ut & Thcolcji 
incafu,prscfenti,ubidcfloratapro virginc nupfit.oronem viam ten- 
tarifjaderu.quoad reconciliationem pervcniripoflir. 

Ncc, uti^iiwo^r/^objicicbatur.incafudubio vcrfamutifi- 
quidemcafum, ubiquiscorruptaro,quaro provirgineduxcrat , di- 
mitterefatagit,& jure,& rationibus evidentibus folidedccMi,cs 
fupraadduclls abundcconftat ;in facto, fi forte dubium incidar, 
ncccerto conflet, Nuro viriatafit, quam quis diraiwcreintcndit, 
conquercns audiri non dcbcbit. 

Bb Quod 
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Quod<&/%diccbatur, fuperiorem Canonitfarura fcnrentiam, 
a multis rctro icculisconfuetudinccontirroataro,& judicandoob- 
krvatam fui(fc,erroncuroeft;[iquidcro contrariam lcntcnriamu- 
fusfori comprobat,atqueitain confiftoriisecclcfialticis obfcrvari. 
teftjnrur Lmhcrus, Mclanchrhon,Ikza & aliUons Iupracitatis,& 
cxipfisrcrum documentisconftat. 

^^itaevicimus^eoetiamincafa^quandocorruptiodefpS. 
fcrioncmantecciTit,divortiumomnin6conccdcndura cfc-jdquod 
ncccfle fuit inquirere & oltendcrcquia in dubiura yocari voluir, 
Nura verfcmur in cafu, quopoftdefponfationem impraegnatiofd- 
cnt,fubfiecuta,coquoi uxor,cujus divonifi pctebatur,antcepulas 
fponfalitias,&antcquam pabljce.in prxfcntiaparcntu,propinquo- 
rura, Amicorum,ahorumqueeam ad roro invitatorum hofpituro, 
defponiata fuit , cum ferro fuo domcftico confuevcrit,acabiIIo 
fc iroprasgnari fivcrit j tjuanqujm , fi fat"ti circuraltantias reclc in- 
tucamur, oronind diccndum fir,prout& fupranon fcroclmonui- 
rous, in cafu propofnonon antc, fed poft defponfationemjornica- 
tioncro cororaiflam fuiffc, ncc qua? epulas fponfalitias , publicaqu 
fpon{alia,anteccfljt conventiocontrahcntiuro pronudo traclat 
haberi pofle, fcd procontraftu puro, pcrfe&cqueomninohaben- 
da eflc, proindequefocminara,qua dcagimus, fponfam deprafcn- 
ti, adcoquc vcram uxorcra,ab co tcmpore exritifie, quod primum 
inrer fedcmatrimonio convenerunt vidua & procusipfius^fiqui- 
dem anreimpracgnationcmpurc&fineullaaliquaconHitionCyqux 
ad iubftanriam rci pcrtinuit, fibi viduaroprocusdcfponfarar,adhi- 
bito,parcntum,propinquorum,& Amicorum,conlenfu, datifque 
infignum & teftimonium dcfponiationisfaclae, arthis fponialitiis^ 
quae utiqucfuntfponfalia dc pra?fcnti, adcoquc verum matriraonr- 
nmjcum nuptias fola maritalisatT.&iocrriciar, ncc dcfidcretur, vei 
epularuro datio, vcl folcnnis in tcmplum , dom-umquc deduclio, 
monentc Ulpiano/W. //. circa pn.de condiihnih. demonflrat^ in A 
} 2 . / .ti.de donationib. intcr vir $ uxor. 

San^dilatafuir,rouiuoutriu-fquecontrahcnri3Cor.fenfu,cpn- 

£ularum 
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pularum datio,& publicadefponfatio,ad conventura tcrmJnun», 
tfrnihilindcdccclTucontraclui.intcripfoscontrahcntcs^purecclc 
brato j nccdilatiodclibcrandicaufa fuit fac"ta,fed quia fponfus fuo 
cum hero cui pro Amanucnfi tum rcmporis infervicbt,domu pro- 
ficifci tencbatur: nccenim, ut & antea diximus , publica dcfponla- 
tio.ad conftirucnduro matrimonium , rcquiritur,fed,urconftitu- 
tum innorefcat,& nc.fifortcabuna, alteravcparrcnegari veiit, dc 
probationeraultum fit iaborandum ,ejufveinopi« incidat; qua dc 
caufactiaro,epula:fponfalitia:dari folent,in fignum videlicer &ar- 
gurncntumfaclaedefponiationis; fur,tq;epularumdatio,&publica 
defponfaiio,non defubftantiaroatrimonii , fedfantadjun£ra,non 
neccffaria.quzpoffuntadclTe^vclabcflc^fincullaipfiusrcidcminu- 
tioncm. 8t h<ec degenerahbw dubittndirationibus , pcrtinrntibus ad 
qnjeftionum univerfalcm , An qui cxaiiogravidam,vcl vitiatam 
duxir.quam vjrginem , vel caftArocfle,puravjt,retinererencatur. 
Reji.it rj//'3j^a.</fif,proptei'quarn in propofira facti fpccic, a marito, 
petita fcparatiodcncganda vidcbatur.cx circuftantiis fa&idefum- 
pta;Cum n poftcaquamipfiinnoruir.uxorccum (ervoconfucviiTc, 
&abipfoiroprxgnatam fuific, nihilominus naatnraoniahier cum 
illa vivcre, Jetliqjconjugalisdcbita pcrfolverc pcrrexerirutiq; pri- 
orcm orTenfam remififlc videtur,ncc proindcad accufationcm ad- 
mittcndns,cum ferbaccufct morcs mulicris ,quos femclapproba- 
vit,pcr \zx\.circainiucliontm fpezulis huy.u r*tionis dubitandi addufla*. 
Sanc,non paruro marito fcparationem,excauiacommiffa?fornica - 
tionis,petetiaddu£ta dubitandi ratioobftare vidcbarur,quominus 
pctirioni ipfius fit dcfcrendum;quippefateturipferaet,quod paulo 
poft celebratas nuptias, utcrus novs nupravnfo!enter,&c6tra roo- 
rem rccens nupraruro , intumcfccrcinccpcrir ; undc haud dubiani 
przcedenrisconcubitusconjuiftura fumercpotuir cofirroavir pra?- 
fumptioncm iilam,cx prxmaturoutcri tumore,or:a,info!cs, & pcr 
quam fufpecta oratio,dum ln prarlenri2 ipfius rnariri , iu impia harc 
prorupuic verba , velle fe ut qucro priroo edat infantero , diabo- 
lus cxiftar j quae ccrse non funt voccs , uxorum lcgitimum & cx 
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marito conceptum partum gcftantiurn; acceffit tcrtio , quod, du» 

inftmt apud ipfam , ut fccum cccna Domini utcrctur,illud renuo- 
rit, affcrcns, timcrefe ut bonaconfcicnti^ cocat, quz utiquc malas 
confcientisnotacftinfignis, Etdcniquequodpropriocduxerito. 
rc, & apene confcfla fucrit , ipfi mariro quxrcnri , cum fcrvo aa* 
gcrta , cui uxoris confeflioni mcrito plcna fldcshabcri dcbuiflet 
«onfidcraris , qu* illam praeccflcrant, Adibus & circumftantiis.' 

QuodoQjn«,curoncglcxcntmaritus,&quamcxa!iogravidamco. 

gnovcrar,utuxorcmfuamtraaareJcaiqucconjugalisdcbitapcr- 

foIvcrcpcrrexcrit,utquepetitioniipfiusr6vidcbiturdcfercndum, 
ncc divortium conccdcndum. 

Cdterum exadvcrfoattcndebamus,/>r/Wquod ,quando cum 
fcrvoaaagcftauxormaritoapcruit,vaciilarit } ^/^, quod fa^a; 
confeffionisteropore temulcnta cxtitcrit; /*w,quoddicfcqucnti 

confcuioncmprUiefaaamrcvocarit,omniaqucpcrnegarir.lIndc 
mariruscrubiusfuit rcdditus , & defcflu mcntisuxorcroiaborarc 

pracfumpfiNprout&aliasinmeliorcmpartem^maximeintcrcon- 
juges,pr*furoidebet,quadecaufaetiam,anima;rcmcdiuro qua> 
rcns,apud ipfam inftitit, ut ad Doroinicccnam fecum eat , cogitans 
hocccmedio humores Mclancholicos corrigi&cmcndari poflc; 

JW fi,poftcaquam ipfi ccrto &indubitantcrconftitit, uxol 
rem cum fervo , carnalitcrconfucviflc, &abipfoimpr*gnatam fu- 
iflTcnihilommus matrimonialitcr cumilla vivercjcaiqucconju- 
galisdcbita perfolvcre perrexifllt, utique priorcmoffcnfam con- 
donaflc, juriquc ttio renunciafle vidcri poflcr; arqui cx prarraifla Fa - 

ainarratione,liquct,quodpoftcaquamuxorextradomum,apud 
ahosquoquccumfcrvohabitam commixtioncm carnalcm rcvc- 
lavit&pra?mcditarc confeiTafuicmaritusoronidehinc conferva 
tioncconjugaliabftinucrit, doroo extcrit, &ad fuosferccepcrir ; 
Undc, quod ex/./^jF./*V.f*#/^ 

eed. U*mmuUtT47.ff.(olut. matrtmon. quemadm. dos /*/*/. affcrcbatur 
adcafumpropoficum non pcrtinct/ fiquidcm , lcgciaddua* lo- 
quunturdcfcicntCjdumquisfcicns ftupratam duxit,fcicns adul. 

tcrami 
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teraminraatrimoniorcwnuit, fcicns uxorcro,poft Airacnaduhe- 
raintentatum rcduxit,ibi vcrumcft,quod fcrbaccufetmoresmu* 
l»cris,quosquis feroel apprcbavit ; ad ignorantem extendi ncquc 
unt, quippcncmo cenfeii poreft,ignorata approbaflc,cumappro ■ 
batiofit aniroi, nihilaute, fccundum Philofophos,inanimo, quod 
non prius fuerit in fcnlu, & cujus notitiam,quis,cx vifu,audit u , vcl 
quoalio fenfu.pcrccperit. 

Atque ita roanct,pro fepaiatione & divoitio in cafu propofi to 
tccle Refponlum fuiflfc. 



DECISIO DECIMA SEXTA. 

De^PafquiUit, $ libeliufamofis. Ancapitalis famofi libeHipcenainl.un. C. 
de famofs libeli. (jr artic. no.ordtnationu crtminalu m Autores pr9- 
palatores conflituta , tliu quoque imponenda veniat, qut no- 
men fuum fubfcrtbunt } feque autora 
profitentur? 

Ravissimum cflc Pafquillorum, & Farnoforum libcllorura 
^-*crimcn, cxIropcriiconftitutionibus,& pcenisiiiiiropqfitisju- 
culcntcr conftat, nec vir probus ncgabit, licet malcdici homincs 
levcillud putenr, & niroiumillihodicindulgcant , uti gravitci de 
hoc conquciitur Oldcndorp. 'tnl.dffamari,C.deingen.manum.num.*. 
Wefcnbec adtit. Cod defeditiofis & dc bu quiplebemcontra Rempublte. 
audent coliigere , & poft illos Petius Hcigius Itb. 2. qu/tfiion. jur. qut- 
fiion.y.num.i. 

Dcpocna,libclli famofi,cxtatconAitutiOfW.*«. Cdefjmcf.fi. 
^^.inordinat. criminali Caroli V arttc.uo 5tindccrctiscomirio- 
rum Impcrialium deanno 1124. /f$o. ifir.ifiS. rf 67.1^77 quibus ca ■ 
pitalitcrfceiushoc vindisari jubetur, &capitcpunitur , quilibcl* 
lurafaroofnmconfcripfit, propilavifcfpar(it,quiveinvcntumnon 
coriupitfcd vim & contcntaejusaliismanifcftavir, jureP«mtficio 
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imirHcatuf 

fin e^utfl.6%. §.2f. YJLtViOth.de arbitrar.iudic.q.lib. t x cent.}.csf.2di 
Solont tamcn,quand®qucfamoforum carminutn & pafquillorurn 
autorcs,nomcn fuuro profiteri.&fubfcribcrevdequibusquidfit ju- 
dicandum,&quapoena ple&endi vcniant,videndum..SWinfuria- 
ruma&ioncabinjuriatoillosconvcniri poficcarctdubio, § t In. 
Jfit.de iniur lj.§ Jiquisff eod. ubi intcrcaufas, cxquibus iniuriarurn 
aftiocompetir,rcfcrrurc<illa,fi quis libcllum,carrocn,aut h fio- 
riam,adaiicujusinfamram fcripfcrit,coropofucrir,cdidcm, malo 
fccerir,quoquid corumficrct. 

^num talis fcriprura,profamofolibcllofir habcnda , ita ut 
rigida illafamoil libellipoena,quaem/ unic.C.dcfjmoflibeS *J i 
Jhtut.&imin.CarcUy.aTt.ito cenftitutafuit, illis quoqucimponcnda 
vcniat, quinorocn fuum fubfcribunt, fcqucautorcs profitcntur, 
controvcrtitur. 

Scxiptutam hujufmodLfamofumlibellum judicari,adeoquc 
fupcriorcro poenam locum habcrc,ctiarofi norocnfubfcripturofir, 
nccautornomcnfuum diflSmulafler tcnct Wefcobec. inparatitl.jf, 
adtit. de injur.tf f*mofltbell n.ip. Da m haud r in prax. crimin. cap. t$g. n. 
j/Bocer. disputat.juridicarumchjj^. di[putat.4.deinjuriis tbtfir. Har- 
ptccht. incomment. adtit Anftit .deiniur.§ .1 .n.ifi .& noviflfiroc Pctrus 
Heigiusc^y? jurulib.2.qu.;t.n.22.cumj\qej. 

£t ncnullumaliasccnfcaturciTc difcrimcn,intcr famofum ii- 
bcllum, (kalia.n injuriam,fcriptocoroprehefam,rc fpcdct \V r efcn« 
bec.c^ ific & poftcum P. Hcigius d qua/l.jt.nu. 14. famofum libellum 
erTc,quo fpccialccc ccrtum crimen, puta adulrerii, horoicidii , fur- 
ti,&c.alicuiinfaraandi caufa, ob>icirur, at fiquisabfqueinfamia? 
uotacontumclioscpcrfcripturaro contcronarur, putaquod fit Iu- 
fcuSidaudus, fatuusj&c non clk farooluro Ube!luro,fcdinjuriam 
fcriptoillataro. 

Movcntur prim*pctl.f.§.p.deinjur $ famof.itbell nbi Ulpian. 
fi quis,inquitlibrum,ad infarriiaro altcujus pertincnrcm, (cripfcrir, 
c6poiuent,ctiamfi ahcriusnominccdidcfitjVcJfincnomiuccon* 

demna* 
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demnatB3,inteftabiliscflc jubctur; quo ipfo iatis exprimi putanr, 
faroofum Iibellum effr.qui fub Autoiis nomineedatar, ponderan- 
do paniculam £,'/j> ( w/f,qua:inclufiva, & idcro decafunoncxprcflo, 
prxdicari vulr. 

Secundb adducunt/.n* § 29 eod.ut idcmlllpian fi quis,inquit, 
Iibellodato> vcl pnncipi,vcl alii famam alicujus infe&atus fucrit, 
injuriarum eritagcndum. 

Tertth, fcnicntiam illlam dilucide comprobari putat Petrus 
Hcigius, politica Impetii ordinatione Francofurri anno IJ77, c- 
dita,cap. 3f. § uno fc^Ctl / orfclKn / &c ubi dicatur , non refcrrcu- 
rrum auctor nomcn (uum adjecerir,vcl non 5 quar conftirutio,cum 
fit noviffima,illam mcritbattcndendam , & fecundum eam alias 
priorescxplicandas. * 

Cuiaccedit quarto, quod roajor fit impudentia ejus, qui ia 
turpi fa&onoroen fuuro addir, ckglona apud alios , rcrum imperi. 
ros , indc aucupari geftit , quacn qui occultat i idcoquc non 
roitius puniendum , eo , qui nomcn fuum occultavic , ut cui 
aliquis adhuc infit pudor , ncc tanta roalcdiccndi audacia, & 
procacitas. 

\JLtgzTitdenique , quod nominis appofitio, velomiflio, nphil 
adcriminisfubftantiamconfcrat, fcd probationcm ejusduntaxar 
rc f picia t /. / 2 C.de probationib. /. 4 ff.de pignor bypoth. ideoque nihi 1 
incereiTe.fivc nomcn addatucfiveomittatur. 

Contra vcro libcllum frmofuro efli folum haberi.qui Autoris 
nominecarcar,probatur/>r/w<?,quod Imperiiconftitutiones , qui- 
bus de Pafquiliis , & famofis libcllis agitur , (upprcflionem no- 
roinis & occulrationem (paifionis , an unam omnes praefup- 
ponant. 

Id qucd,/?ci/«^,luculenrcrprobatconftitutiocriminalisar/. 
no ubi,vcrbis haudobfcuris.famofuslibellus definirurcflc, fiquis 
fupprcflTonominccriroealicuiGbjiciat,focm^ 

S&ri*fc /&kct aufauutivnb fic§ tivic^ ertou" 3 V Zi^almit fWi cmi cct, tc 



ico D E C I S I O 

Srauff »n&3«nar)m<nmcfct tottt^rfd^rctbct/ iafltt mit iu mtflV ti 

uthabcnt Germanica diStx Conftitutionis Carolina: vcrba. 

Ncc allcgata Impcrii conftitutio, co clidi potcft, 9**//Carolus 
Quiotusnon loquaturdclublcriptionccomponcntis famofura li- 
bcllum,fcd deilla qux fecundum juris ordincra ab Accufarorc ia 
judiciofit juxt./.;./.7 ff.de accufat.tf tnfcrtptiomb.l.pcn.g uk. Ctdi.fi. 
quidem Carolum Q»iinrum , ibi dc libclIofamof.cjuspcen:i,& dc- 
finirioneagcrc, ipfa vcrbaflc totus conrcxtus.raro clare docet , ut 
quialiam interprctationem adducat, contra mcntem & fcopum 
conftitucntis.apcrreagercccnfcatur. 

^///rrconftitutioncra illam cffugcre tcntat Hagd.qui/l.j/.nu. 
2f.27.tf;o. primo fcquinegat,quodquiainconftitutioneCarolina 
nominis nullafiat mentio , proinde nomineappofito, libeilus fa- 
mofusnonfirjdcindcconftirurionis Carolinar vcrba/ideofic con 
ccptafuiiTc,quiafrqucntius nomcn occultctur, flcrariusfamofo- 
rum libellorum Autorcsnomcn fuumprofitcri , fequefubfcribcrc 
foleanr,at ccrturacfle quod.qucfrcqucntioris ufuscaufa exprim fi- 
tur.nullaminducantrcftridlionero.perglofl.iwi/^w^/if./.^f Rer per- 
mutat Z if.inl t § mutui,n 4}. cum feq derebus credft cert ^fMf.Tiraq. 
deretratl .proximtt. §.zo.glofft.nu. 4. t$ fcq Molin.adcoafuetud.Parif 
tit.i.§.2$.num.;. dcniquc, dato, aliam clTcconftitutionisCarolinx 
mcnrem, ncc cxilla,famofura iibclluracenferi ,quandoauror no- 
men fuum fubfcripfir,attaraen,cum reccntiorfltconftitutio, qua 
pro famofo libeilo, cVilla judicctur fcriprura,cuiautoris nomcn 
fubfcriptura fuit, proraulgata Francofurti annoi577.huic merito 
ftandumciTc &fccundum cam,alias pnorcscxplicadas, acfupplcn- 
das,/./fc ff.deconflitut.prirxcip.l.z6.cumfeq dclegib. 

<t/!t nullaillarum rcfponfionum clabi poterit, fiquidero,quo 
ad prirnam clara funtverba, voluiflc Iroperatorero, Faroofura U- 
belluro dcfinirc, &oftendcrcquifnam dclictihujufmodiRcusccn- 
fcri dcbear,ut pocna\ ibi conftituta, plectatur- 

Necctum\it/ecundo putabatur,propterufum frequentiorcm, 
ic quia frequentius nomen occulrcr u r,c onftit utionis vcrba,i ta co- 
> P ccpta 
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ccptafi2cruttt7%«/VfW.Docxeoquodfrcqucntiu5fit,fcdcxipfa rci 
natura , definitior.es conftituuntur. Idcoqucutconftct, quifnam 
incrimenfamofilibelliincidat , &po2nail1ipr«ftitut&,ple&cndus 
veniat , illum criminis hujus reum efleconftituit,qui perfamomm 
libclIum,occulte propofitum,alteri crimcnobjicit,quopcriculum 
dirTaraatoindccrcctur; annotantc Rcmo i» paraphrafi dift&confti. 
tutisnaCarolinte^o^Tibci.Dccisir) coKfil.^.nu 'p.lib v ubi,relatam 
modoFamofilibellidcfinitionem,refer & fequitur incafuibi pro- 
pofito: Tcrtia, contraconftitutioncm Carohnamallata inOantia, 
folutionem habebit cx his , qux ad tertium,conuanx lententias 
fundamentum rcfpondebuntur. 

Tertium ,Ccz\tcntix noRtx fiindamentum.dcfumiruifW.ftwir. 
verffanefiquu , C.defamof. lihell. ubi Impp.Valentinianus & Valens, 
publicoediSoprohibcnt,neqdislibeliumfamofum ilam ipargar, 
fimaroq; alrerius fuggillet, fed ut i\ quis dcvotionis lux,ac (alutis 
publicaecuftoditmgerit , nomenfuum profitcatur, &qua:pcrfa- 
mofum hbcllum pcrfcqucda putavcrit,orcproprio cdicar;ubi cum 
opponantur, pcr famofuro libcllum crimen perfcqui, & nomcn fu- 
um profiteri , oreque proprio crimenediccrc, oppofitio illa lucu- 
lenterarguir,famofum libellum cflc,quandoautorcriminisobjc- 
&i ,nomcn fuum celavit. 

Refpondcnt, nihil ad vcrfari conftitutioncm d. legis unic. C. de fa. 
mof.libeU. quippc quod Impp. dc fub, & infcriptione Accufatoris, 
quaelcgitimefitinjudicio, verbafaciant. <L^/frurtra: licctcnim de- 
turquod Impp./W./.#wV.dchacipfa fubfcriptioncquxab Accula- 
to-ri bus in judicio ficri folct, loquantur , ipfa tamen oppofitio , quz 
fit intercum,quitaliter fcfubfcripfit,orequc propriocrimcn cdt- 
xir, & interillum , qui per famofum libcllum crimcnobjecit,fatis, 
ut dixi, judicat ,famofum libellum cfle,quandoautorcriroiniiob« 
jccti nomcn fuum cclavit,nec fc fubfctipfu. 

Cui acccdir,^wr/^quodomncsalia:,diverforum populorum, 
ordinationcs poiir icae, qtubus de Pafquillis , & famofis libellis , co 
rumque pocna, agitur fupprcflioncmnominis, & occultationem 

Cc fpat- 



Digitized b) 



ioi D E C I S I O 

Iparfionis praefupponantj prout in fpecie facit conftitutio Ele&ora- 

llS S jxcnica.crdinc 4 4 part.4. 

Necctiam alias,q jod eft quintum fcntcntiaenofire fundamcn • 
tum , i n rcr famofum libcllum , & injuriam feriptam.difcrimen dari 
poffe t ,fi pro famofo libclio habcridcbcat fcriptura,cui Autoris no • 
rncn fubfcriptum fuit. 

jgWcnim attinct difcrimcn, exWcfcnbecio,&PctroHci. 
gio, fupcriusrclatum,omni id rationc & fundamcntocarct. Faroo- 
fum libcilum^ajun^cffcquo fpeciaic,& ccrtum eriracn, puta atful- 
tcrii,homicidii,furti,djfT«iraandicaufa , alicuiobjicitur,fin vero, 
quis, abfqj infami s nota,contumcliose pcr fcr-ipturarn contemna- 
tur, puta quod (it luteus , claudus , fatuus, non eifc famofum libci- 
lum , icd injuriam,fcripto iliam; ^non probant, ncc ulIaTdari po- 
teft juris conftituticqua difcrimen addu&um ftabiliatur,aut, circa 
pocnx impofitioncm,obfervatum fucrit. 

*Denit* icntentum noftram , qua famofum libcllum cumfo- 
lum aiTerim us,qui autoris nomine carcat , no vcrcrquando fcriptu- 
rx,ad infamiam aiicujuscompo(ifse,autor norae fuum fubfcripfir, 
&profuaagnovit,ipfaa?quitatisratio,3cintcrpretatiocon(titutio- 
nura pocnaliuro,coroprobat;y%*/^wconflitutiones poenalcs non 
ciTe extcndcndas/cd ftri&e interprerandas notum cft ex codia,dere- 
gul.jur.in 6.cap.ftatutum 22.dceleciiomb.in 6. & tradunt intcrpp.com- 
m u ni t cr lib. 6.prafumpt. 4 M c noc b. d e pr a; fu m p t. lib. 6. prafumpt. 
4. inquciis,mitiorinteipretatiofcquenda/./o.^/».^r^.^. 
l.4.de fu^eH.tut.U2.l.42.depotn.ls6.l.issd.i62>i92§.t.dereg.jur. Fari- 
nac. in prax.crimMb.i.tit.z qu*/i.it.n.;Mcr\Och.drprafumptJib.f.prA. 
fumpt.ult.n.z. 

Undc,cumanteriorum Iroperatoum, &recentiores Impcrii 
conftitutiones,quibusde Pafquillis,& famofis libellis,agitur, de eo 
folo,qui fupprcflTo nomine,crit»en alicuiobjicit,loquantur, utique 
intraillos terminosreftringcndar erunt,neculteriusextendcndse- 

In contrarium.quacadduclafucrunr , tanti moracnti nonfunt, 
min diverfam fcn tcn t iam, j u d jc cm dimo vcrcrc dcbcanr. 

Qnod 
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Quod enimp/Wattinct l.f,f.?.deinjur.tffamGfhbf3.i\\ud tan- 
tumlllpian. voluit, quod pocna, ibi conftituta tencatur , nonfo- 
lum is,qui fine nomine librum famofcim eiidit,lcd &qui norac qui • 
dem addidit,at ficlu .& alienura.Et fanc,cum tcxw» conflttutione cri- 
miaali&d i.un.C.dtfjmoflibe! fatis fint apcrti,&in fpccic loquantur, 
non efV quod ex indcfinito , <3c obicuriori loco,propofirat quarftionis 
deciGone pctamus i ut taceamus , quod licet paragraphusobjc&us, 
deeoquoqjexaudiatur,quifubfcripconominelibruad alicujusin- 
famiara,confcripiit,id tamcndifputationinoftracquaecftdcfamo- 
folibcllo.in (pcric na dj£to,&c)us pocnanihilobftet»quippeno rra- 
clatur ibi,de definitionc iibelli farnofi , neq; de poenuipfius,utqu:e 
longotepou poit, novis Imperatorum conftuunonib.introdu&a: 
funt,fcd agituribi.dcaliisinjuiiaru poenis.utconftat cx^.^Cj g tj leg. 
yfyitaq;non debcnr gravillimxilia^poftcriorib.tcmporib.latejcd- 
ftitutionefcum fuis pcrnis fcvcnffirais.illis legibus,qusedc mitiori- 
buscafibus,&pocnistraclant,quicqu5adjiccre,pcrca, quscirca ul- 
timadecidcndirationeadduxinuSj&inferunrur^Ar/.r;.^^^^^^ 
quinottnt jnftmJ interdum / 6. §. qutfuremff.de fort. Facilior cftrefpt). 
iio^dl.ir.f 29 ^iw/ar. Agituribide injuria,quaepcricripturaprin- 
cipt vcl judici,contraaliurodataro,(qualiseftiibcluisfupplex)ali- 
cuiinfcrtur,non rero,de libcllo famofo^infpecic itadi&ojur pro« 
indcmirer, lcgcroillaroinconfirroationero fentStia; contrarisad- 
duclam fuiflc. Ad tertium cocrari* fcntcntix fundaro.dcfumpt u cx 
conftit.Iroper.^tf«^.if77.rcfpondemus ; hoctantum ibi, dici, & 
pra:cipi,ne iibri,ad infamiam & cotemptura alterius fcripti.impri- 
rnantur vendanturvc,eciarofi noroen Autoris adjeclu fitjdcfamo- 
fo libello,ejufq; pcena,nc vcrbo quide ibi tra&a tur: deinde incivilc 
c(Tc,nifi tota lcge perfpccla.una aliqua parricuia cjus propofita judi- 
carc,velrcfpondcrc,inquitCelfus JCtus,i« L24 ^tf.Quaproptcrfe- 
qucntia quoq; di&xconftitutionis verba lcgi debuiiTent,& coftitif- 
fet circa finem.ubi dc pocnisagitur, diicrtefupprciTionem nominis 
fupponi idquod criam,contra P. Heigiuraammadvenit additio- 
nator ad dccifioncs Matthxi Colcri dtcif.iu.n. 16. 
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Circa ^4r/«MproconcrariafcntenriaalUtaroargumentucD, 
comroit titur Eicnchus non minoruro, ut roinorum. Longe profc- 
ttoroajus, & detcftabiliuscft crirocn,occulte famam alicuius fug- 
gtllare,quaminfaciem,cuimaIediccrcjcontra huncjurc Jcgcq^fe 
defcndcre, & vindicarelicet ; at contra clandcftinuro ejufmodi ob- 
trcfta torcra , non habemus, quod agamus; ideoque , fi qua ratione 
innotefcat, durius in fui poenam, & terrorera aliorum , ne confimi- 
liaaudeant.pledtendus vcnit. 

Vltimum quod attinet, rcfutatur, apcrtc ex conftitutione Im- 
pcratorum Valcntiani &valcntis.qua?cxtat inl.un.QdefamoflibeS. 
& cx ordinationc criminali Caroli Quinti artic. 110. ut cx fccunda & 
tertiadecidcndirationibus 'uculcntcrconftat.Atqueitafirroama- 
net conclufio , famofum libellum cum folum habcri , qui Autoris 
nominecareat, non vero , quando fcripturcc, ad infamiam alicujus 
compofitx , Autor nomcn fuum fubfcripfit , eamque , pro fua, 
agnovir. 



DECISIO DECIMA SEPTIMA. 

An quiverum alicui crimen, per UbeRum famofum , objecit ,'parna 
in Autores propalatorer ^PafqmUorumconftituti 
pleclendus veniat i 

FAmosi libelli Autor. poftcaquam imputati criminis con viclus 
fuit, ad probationero adulterii obje&i fefc obtulit ; Quaefi tum_», 
Anfitaudicndus,&fiveruraefleoftcndcrit,quod diframatoobjc- 
cit, apoenaimmun aevadat: Conabaturidevincerefamofilibclli 
Autor, rationibus fubfequentibus. 

Allegabat primo,q uodcx intentione & propofito ma lcficia d i- 
fcerni & zftimari dcbcant /. quiinjurUn. de furt. Iperfticiendum u.§. 
pen.l.autfaSkt \9. §. s. defarn.l.z. §,2. vibonor. raptor,l,i.$.jJ.j.§.t.leg. 
14» adl.Cornel. dejicar. l.;,Cdcinjur. l.Jiquu /, Cde Bpifcop. g cleric.l.79» 

i.iog. 
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l.iog.Jereg.jur. Arquiin calu propofitonon injuriandi &dirfaroan. 
dianimo, Pafquillumcdjtum &affixum fuifle, fcd utpubliccinno- 
tefcatadulteriicrimcn , & roagiftratui anfa inquirendidctur;qua 
dccaufaetiam,nonfimpliciter AcToriadultcriuroobjcccrit,fcd lo- 
cOjtcmporc, aliifqucciruroftantiis , depinxcrir j necdcfuiflccau- 
fam,cur clam potius, quam palaro, fit objccTuro ^quippcquod Au- 
toritatern diffaroati fuerit vcritus & aroicoruro potentia detcrri 
tus,quo minus publiccedixcrit,qux claro divulganda puravir. 

"TJf/WfjUtcunquediffamandi & injuriandianirooPafquillus 
aflixusfuiflet, (dato^nonconcejfi} attaroen,oftcnsa' veritatccriminis 
objce*ti,apoenafcimmuncm futururo , per tcxt. inl.ig ff.de injur.tf 
famoflibell. ubi Jurcconfult. Paulus,iniquurn efle,air,ut,qui nocen • 
tcminfarnavit , caro ob rcro condcmnctur;nondiftingui,quoa- 
nimocrimen fuenrobjeclum ; immo ccrtocerriuscflc, Pauluro de 
eo, qui injuriandi & dirTamandi animum habuit,verba faccre, alio* 
quincnim.ll abfuifletanimusiniuriandi,nullafubfuiflctdubitatio, 
quinceiTarct injuriarumacl/O.&conoroincconderonatio/.;,}'./.^ 
injur Iftr.on convicii /, C.eod. 

Cui/fr/waccedit ratio juris;neenim dclicTa maneant impunita, 
contra qua praefcribitur/W./r* vutneratusf.§.iffadl.j4quil.m\*\\ti\- 
minain publicum profcrri publiccexpcdit pcr tcxt.w/ /^^.^ mjur. 
ubiPaulus,cumdixilTcr,iniquumeiTe,ur,quinoccntcm infaroavir, 
cam ob rem condcmncrur, die"ti fui rationcm fub;icir, quod pecca- 
ta noccntiumnotaelTedcbcant. 

Idquod qujrt* in propofira fa£ti fpccie potitTimuro obtincr, 
cumtaleobjc&umfuerircrimcn,quodfciri &manifeftari,Rcipub. 
intcrfit &cxpediar, quocafu , vcritasconvicii excufationero prg. 
bct; quippe corarouni Docloruro calculorcccptura, &approba- 
tum fuit, ur, fiquisinjuriofis verbis vcriratemdixcrit,alterive cri- 
menveruro, quod probare poflir, objcccrit ,nontencatur, fi cri- 
mcn fubfit tale,quod Rcipubl. interfitfciri,atqucinnotcfccrc;pu- 
ta,fiquisalium furti,latrocinii,homicidii,aduherii, &c. infiroulcr, 
hujufmodi cnim ddicTa nota cflc , Rcipu bl. intcrcft , quo ut fontcs 
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puniantur,&a!iiaconfimilibus delidisexcmplo pcenaedeterrean- 
tur, pcr ea quae late tradit Andr.Geil. i.ebfervat. gg. quero ad id alle- 
gant,& fequuntur Andr.Fachin. pxontrov.ro. Harprccht,i« commen. 

ad§.i.lnflit.dcin\ur.n gg.cumfeqa. 

Ncc fjuinto falva confcientia crirr.cn reticeripotuiffe» curo cui 
otyeftum fuit , vcrbi divini fit minifter, & Ecclefiaftis ©fricio fun 
gatur.quocafu maximc Reipubl.intercft &expeditccc]cfix,dclic"tu 
hujufmodi patcfcri,quo ut dclinqucns,tanqua inhabilis &infarais, 
in digntatcpaftoral{rerooveatura^./.C^ri///j«>^.&ncalios, quos 
adcaftitateraadrooneredebcar,vitaepravitate fcducar. 

Sexte, idem cvinci putabaiut ex i.unica.C.de famo/ itbell.ubi qui 
ccimenobjc&um probavit,laudc& prxmiodignuseiTcafleritur. 

Idcmyfy//w0,coroprobari vidctur, rcfcriptoGrcgori Pontifi- 
cis,quod extat in dccictis part. 2 cauf. s. cjutfl.i.cap. t. ubi libelloruna 
famoforuro, Autori parcitur, li publice docere &probarepollir, 
quaeclamobjeeit. 

Cui^/jitf concordatr^ proximc prdcedens, ubi dum fl3gclla- 
ri jubctur,qui rn publico,ahcrius difYcirnandi caufa, fcripruram, 
aut vcrbacontumeliofam ,confinxit,fi fcriptanon probaverit, uti- 
quequi probavir , 2 r t cena immunis erit, argumcnto dublo a ccntra 
rio fcnfu. 

D.nique , famofi libelli pocnara ccflarc,fi crirocn vcruroalicui 
fit obje£turo,quod publice expediat,notumcfl*e , poft alios, tcnct 
Cynus inl.un. C.defamof.itbel.&ngcU f.§, ultjf.de /w/wr.quosfcquitur 
Andt. fzchia. 9. controv //. 

Contravci6> faroofi libelli Autorcm puniendum cflfe . fivc fal- 
fum,five verum crimcn ,alicuiobjccerit , fequcad probarior.eroil- 
lius obrulcrit,poftglou r ./:v//£ deinjur. generalitcr, & indiftintle te- 
nct, \izv\Qi:h..dearbitrar.judic.qudfiionib.ltb.2.caf26;.circ fin. Govar. 
lib.t.refolution.cap.i 1. nu, 7 SWc(cnb inptratiti.Digcfl.de injur.tf famtf. 
IibeU.num.ultimo.bAyr\Cm^.4 obferrvat.+.ubx ita in Camcra lmpcriali 
judicatum cfle refcrt. ldem prarjudicium cxtat GpudTilcman.de 
benign. in obfervattonib pracl .cbfervtt \g6. 

c > Atque 
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sf/^witaetiam incafupropofitorefponfum meminipcr tcxt. 
in conflitut.criminal articul 110. ubiCarolus Quintusaperre fanxit & 
conftituir, vrritatem libellifamofi difTaroantem nonexcufare ; £>& 

flc^ auc$ bieauffadcgtt (Sdjmacfy &cr }uo,cmc|fcncn Stfcac/in Dcr 3J3ar* 
fcciecrfitn&c/ folit>cmna<$ fccr 3(uf?ruffcr folefccr ©cfjmad} nacr)*>crm& 
gcttDcrDlcc^tcun^crmiff^ung De§ Ovicfetcra gcflrafft wrDcn/ habcnt 

GermanicajdiftaecomhtutionisXarolina^vcrba. 

Cuiaccedit fecundo textusi* / un. C.defamoflibeU. ubi Imp. Va- 
lentinianus &Valens, publicoediftoprohibenr,nequislibellum 
famofumclaro fpargat, famamquc alterius fugillet, fcd ut,fiquis 
dcvotionis fua?,ac falutis publica?,cuftodiam gerir 5 nomcn fuu pro- 
fireatur, &qua;perfamofuro libclluro perfequcnda, putaverir , crc 
proprioedicar , poena capitisconftituta , in eum,quicontra probi- 
bitionem illam , libellum famofumclam fpargcrc , prcduropferif. 
^/V*ribi,delibel!ofarooibin gcncrc, ifquc,fubdicla poena ,fpargi 
prohibetu*,nec diftinguitur : qualccriroen,verum nc,an falfuro,co 
c5rincatur;/wo, ncc vcracrimina,per Jibellosfamofos,fpargidebe- 
rc, eoipfofatis irnntur, dum ,qui devotionis fux ac falutis publi* 
f i, cuilodiam gerit, nomen fuum profiteri.&qua?, perfaroolum li« 
bseilum pcrfcquenda^putavcrir^orcproprioediccrc jubctur, quod 
uriqueincriroincnon vcro verificari ncquit. 

/?fj^5^f»/contraria?fententia;aurores,ind.conftitut l.unic<t> 
C.defamof.Ubel. non diclc pcena capitali ple&cndum cum, qui verum 
crimen,libcilofamofo,complexusfuerit. Difpliccrc quidem Im- 
per. Valcntin. & Valenti , Eorum audaciaro,qui libellis famofis vi« 
rara alicujuscarpunt , licei vcracriminaobjiciant, moncrictiam, 
utaccufcnr, potius,& probentcr:mma,prcerniu &!audcm indcrc- 
laturi: verii non dici tales, fi vera dixcrinr,plccledosciTe,nccad/ici 
iroponiveq^p9nafacicnti,contra adroonitione^ideoq? edi&u illud 
indubioitaaccipiSduro clTcut ncnadverfeturPaulirefpofo, quod 
extat in l.cumcjuiis ffdeinjur.ltz utcapitali pocnaefnbjiciaturexcon- 
ftitur.^././vw/c.qui perlibcUum faraofuri.>,falfa objecit, neccrimina 
objc&a pcobavit vcra eflc 5 non vcro qui noccnccm infaraavit, 

juxt, 
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juxt.refponfum Pauli in d.lig.deinjur. At alicnum fcnfum d.l uni. 
ca, contra racntem Impcratoruro,apponi , ncc vcram effcintcrpre- 
tationcm roodo allatam, apertepater, exindu&ionctcxtusano- 
bisfach,&con(tabitplanius,cxhis qux refpondebuntur,<i^/./$ in 
contrariam addu&am. 

Adidcmcomprobandum,allcgar,poftalios,Mynfing; .d.loc. I. 
f.§.p ff.de iniur.tf famoflibcll. ubi,quilibruro ,ad infamiamaiicujus 
pcrrincntcm,fcripfit,compofuit,cdidir, dolovc roalo fecit.quo 
quideorum rlcrer,intc(labiliscflejubetur;necdi(tinguitur,vcrum- 
nc, an falfum deli&umjibello cjufmodi contincatur. 

Solet & in candem fcntcntiam t'mi\ljuf}i[fimos$. Cdeoffic.RtB. 
provinc. hcml.quifquis f. C.depoftul.1.2 C.quan* tfquib.quartapars.ht 
illis,quippcinfirroioribus ,non utimur ; Sufficit nobis conftirutio 
l.un.CdcfamofMbcH.6cc\\ix\n tcrroinis rcrminantibus, lcquitur ,or- 
dinatio criminalis Caroli Quinti, art.no. Ncc dccft ratio, cur, qui 
vcrumalicuicrimen,pcr libelluro famofum ,objiciar>non roinus 
plecri debcar, quam qui falfuro dixit j quo nimirum pctuiantia ob- 
trcttatorum & roalevoloruro hominura , &magiscocrccatur , & 
ne, fubprsetcxtu vcritatis dcm6{trandx,aliiincirentur, utaudcanc 
confimilia,ficquebonorum viroruro fama,roalevolorum diflfama* 
tionibuspubliceexponatur,nonfincfummareipubl.pcrturbatio- 
nc,&luxationcdifciplinx publicae. 

Afo quxfupra,indcfcnfioncm facli Pafquilli, &procxcufando 
cjus autorc, allata fucrunt,tantifunt momenti,utinconrrariam 
fcntcnriaro,qucm diroovcre debcanr. 

Quod enim in primb allegabatur,cxintentionc &propofito, 
rnalcficiadifcerni, & jeftimaridcbcre, nccpoenslocuro efic.quan- 
dofinedoloroalo,& non prava inrcntione,quisquidfccit,/*i^/,«5c 
diHmguitur.in dcli&o maliexcmpli, fi dcturamatorium po- 
cul«m,quodquidat,ctfi dolo nonfaciat, &bona inrcntionc dct, 
quo nimiruro alterius araou m , fibiconcilicr, quia tamcn roali cx- 
cmpli tcse(t,humiliores in merallura damnantur , honeftiores in 
inmlam,amifsa parte bonor«m,relcgantur>quin , & fi is, cui daturo 
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cft indeperierit, is qui dcdit, fummo fupplicioafficitur ,l.js. §. qui 
abortionis ff.de /><y». atqui talc cffecrimen famofi libclli, in apcrto cft. 
quippe, admiffa vcriratis probatione,ebtrc£tatorum calumniis, Sc 
roalevolorum hominum morfibus,feneftraaperieturficqucbono- 
rum virorum fama,iroproboruro, diffaraationibuspublicecxpo- 
nerctur, non finc fumma Reipublic. turbationc , & luxatione dilci- 
plinxpublicae,cuiinbene conftitutis Rcbufpublicis omni conatu 
refifti dcbebir. Acccditquod in cafu propofito,faraofi libelliauror, 
ipfis Iraperiiconftitutionibusindiftincle puniri jubcatur, five ve- 
rum,fivefalfum dixcrir; ut itadc intetionefacientis,luper vacuum 
Gt inquircre. Adhaec,fi Rcip. con fultum , &ccclefiac Chrifti profpc- 
£tura voluiffcr,in publicum prodiredcbuiffct, &quae pcr famofum 
libcllura pcrfcqucndaputavit, orc propriocdicercproutprarfcri- 
bunt & raandant Impp. Valentinianus & Valens inl.unic.C ' defamoj. 
Ubefl m Neccaufs allegatas, ita funt coropara tx, ut a publica delatio- 
ncqucm detcrrere potuerint, debuerint ve. 

Simihter ncc rco noftro patrocinabitur , quod fcribit Pa ol. in I. 
i8.de iniur. iniquuro cffe, ut , qui noccntem infamavit , earo ob rcra 
condemnctur,yfy»/^wprimoPaulus,dc fimplici injuria,Ioquitur, 
& ibiparcendum putatci , quinocentem infamavit,ar, fi per libcl- 
lura famofuro, nocen t i crim cri fu objetlum, vcritasconviciinocx- 
Cufarpertext.inconftit.criminal.irS. //#. Sll.un. C.dejamof.lib.ptout 
&alias,l;bcllusfamofus, a fimplici in;un'a, multum diftat,multaq; 
habetfingularia,cujufmodicft, quodfamofilibclli pcrfccutio non 
finiatur anno , nec annui temporis fpacio , ipfi prxfcribatur, 
coquod non fi: pra?toria,fcd lcgitima l.r.Q.p.Dige/i.deinjur.tffjmcf. 
libell l.t.eid.l.unic.C.defamcf.libeLart.no.conflit.crtminal. & cnroinum 
perfecutio, annalibus praefcriptionibus non cxcludatur, ur dicit ur, 
tnl.qucrela iz.C.defil. id quod ,in fimplici injuria , fecus fc habet>fi- 
quidcra a&io injuriarum > vcrbis vclfcripto, illatarum,anno fini 
t ur> nec poft annuro agcre licct, juxta / f.C.deiniur. 

Regerunt, quod Paulus W./ ig. indcfinitiagat, & loquatnr, dc 
co,quiqueniinfamavi£,infamaicautciD,quiquid dixn,quod fecit. 
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quod ad alrcrius infamiam fpe&ar, /. if. §. z. deinjur. puta , fi quis II- 
brum, ad infaroiara alicujus pcrtinentero , fcriplerit.compofuerir, 
cdiderit|, dolovc malo feccrit, quo quid eorum ficrct l.r.§ p.ecd. 
At vcrojicet non minusjmmbfortius infaract ,qui, perfaroofura 
libcllum,famamaltcriuscarpit,quam quiaperte \ erboruro convi- 
cio, quidinjuriofum dixit,vel fcripfir,attamcn, cum defamofo Ii- 
bdlOi in fpccie ita dic"to,prour accipitur inl.un. C.defamof.Ubell. in 
con/ht.Caroliartic. 110. zliud fitconftiuuum , & ipfis Iropcriiconfti- 
tuticnibus,faroofilibclliautorindiftint"te puniri lubeatur, five \ 
rum fivc falfum, dixerir , utiquc, quod Paulus fcribitiniquuro c 
(c,ut quinoccnteminf3mavir,eam obrcm condemnctur,non per- 
tinebitad cum,quipafquillum fecit , &iltcrius famam,clam dcni- 
grarcaufusfuir,fcd rcftringi debebir.ad fimpliccroinjuriam,& dc 
co foloaccipi, qui vocc vcl fcripto quid injuriofum alicui pa- 
lamobjecit. 

<-?r*t2rea,ncc infimplici injuriaabfolute verumeft.quod ve- 
ritasconviciicxcufetiniuriantcro, fed ha£tenusidobtinct,fiabfq; 
injuriandi aniroo, publici cororoodi promovcndicaufaidfiat pcr 
tcxt ind.l.f.Qdeinjur.ubilmpp Dioclctian. & Maxim.fupplic3nti 
limitatc rcfcripferunt , quod fides veri , a calumnia, & poena ipfum 
dcfcndat,fi nimirum probarepofiit , non convicii confilioaliquid 
injunofum fc dixifTe,fecunduro qucm texrum , diftingui ac limitari 
deb<bit,refponfuraPauliiW.r£^ deinjur. 

^?4ff?*f0,nihUobftatdiftenticntiu inftantia,generalitcr&in- 
dcfiniteconccptum cffcPaulircfponfuro,necdiftingui,quoanimo 
cnmcn fuerit obje&uro,/fy»/WfwlegescxlcgibusfuntcxpIicandz, 
nec novum eft, utquod una lcge gcncraliter dicitur, exalia diftin- 
guatur,adeoquc,quod dicit Paulus in eg.is. non effebonum & ae- 
quum, uc, qui nocentcm infamavit,eam ob remcondcmnctur, 
vcrum cft, fcd fub diftialrionc, nifi anirooinjuriadifa&um fit, tunc 
cnim veritas convicii, convicianccm non cxcufat , j uxta Ifinon con • 
vicii,C.diinjur, 

Inftarrt 



DECIMASEPTIMA. m 
Inftant Vlterim, Paulum indifl.I. /$. deco,qui injuriandi,vel 
difFaroandianimuro habuir, vcrba facere,quia ahoquin, fiabfuiflcc 
animusinjuriandi, nulla fu.flTetdubiratio,quin cefTarctinjunarura 
a£tio, &eo nominecondemnatioAg j.f.t.leg. z6.leg 44. dc trjut.lcg. 
/, Cod. tod. 

At rfj^w.VfW/wminjuriandianimum prajfuroi cx verbisinjun- 
oCis t dl.f.C.di ivjur.prout & alias gencraliterjin dcli&is dolus prsi u • 
rr.itur pertrad.aGcil. z.obf.uo nu g. Ideoqucfiquidinjuriofum flt 
dichim. vel (cripruro,inde injuriarum a£tioccmpctit,quod fi vero 
rcusconventuscxcipiat, noninjuri«efacicnda.animo fe dixiiTe, vel 
fcci(Ie,idqueprobare poterit (prout probatio hujufmodi,ipfi in- 
cumbit,perrex.« IJtnonconviciif. Q.dcinjur.) utiquecxceptionc il- 
laoppofiia,& r>robata,eliditurnc"hointentata, 5: condcmnario c- 
vitatur leg. z.dt excepttontbus. Ideoque, non fequitur injuriarum a* 
cliocoropetit £ goinjuriandianimusadfuit ,curo cx vcrbisinju- 
riofij injuriarum aclio compctat,& fubfiftat,donec cxcipiendo cli- 
darur & p<-obetur,non injuriaefaciendafanimodi&urocfi*eid,undc 
injunai uma&iointentata fm>. 

Aa tertium contrari* fcntentix fundamenturo , faciliscft rc- 
fponfio. Licctenim Reipubl. inrcrfit , delifta publicari,neroanc- 
ant lmpuuita leg.ft.§. z.adleg. ^quil.lcg. tsff.dctr.jur. non ramen 
illicito, <ed dcbito modo pubhcario illa ficri dcbct, pertextut fu> 
pra adduRos. 

Unde cV , ejuartum cx parte rci, ailarum argumentum facile 
diflblvi poteft. Ei fi enim objcttum adultcrii crimen.itafitcom- 
paratum , ut fcirl & manifeftari Reipubiic. inrerfir , non ta- 
rcen UticitQ fed debitomodo iila publicatiofieri debuiifet. 

"Deindc ,quod attinet communem interpretum opinionero, 
quaafferitur venratcro convicii , excuiationcm praebcre , fi cri- 
mcn lubfit talc, quod Rcipublic.inrcrfit,fciri, arque innotefcc 
re,dcfimplici injuna omncs id accipinnr.ad famofum libellum no 
extendunt , ncc extcndi poteft : fi cnim pcr Jibcllum faruofura, 
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fivepafquillum utvulgdvocatur.crimenalieuiGtobjeauro, Bcc 

vomascnminis, nec Rcip. utilitas objicionterocxcufabit, utpto 

batuiapettepcrtext.i'«/.«(j.C.</c/i»>!»///^/i r . 

A g»utibi,defamofol<bello,ingenere,ifquefubpoenaeapitis 
fparg.pethtbetut nec diftinguitut quale ctimcn cocontincatur, 

NuroReip.tnterfir.iliudroanifcftari.necne. 

^"««iminaqu.manifeftatlReip.expediat.perlibellos 
famofosfpargideberceoipfofatisinnuitur.dumquiialutispubli. 
cz cuftodtaro getit, nomen fuum ptofitcti, & qu_ , petfamofum li- 

bellum.petfequendaputavetit.otepfoptioedicctciubctur.quod 
ntiqucincnmtne.cujusmanifeftatioadfalutematutilitatcm Rei- 
pub.nonpettinct.vetificaiinequit.Idcmevincitur.fA- Ug. f . §. 9 J e 
tnwrd 'famof.Ubtl ubi qui librum,ad infarolam alicujus pertinen- 

«m,fcripfit,corapofuit,cdidit,dolovcmalofecit,quoqu.dcorum 

fietctinteftabiliscuejubetuf,necdiftinguitur,talenefueritcrimcn 
objc<Sum,ut patefieri & manifeftati Reip.expcdiat.nee ne. 

^'«&luculenter,eiconflitutionecriroinali art.n o.ubiCa- 
rolusQuintus.apert.fanaittJcconfliruit^criratemlibenifamofi, 

dirTaraanteranoncxcufarc,necdiftinguitur,qualenamcnracnfit 
objcaum.&anexpediatReip.illudfciti.neene. 

Prtttrt*, necdefimpliciinjutia.abfolurcveruro eft,quodve- 
ntas convicn itijutiantem excufct , fi ciimen fubfit tale, cujus ma- 
-.feftatioad r-Iutem & utilitatero Reip. ve.gat , fed haflenus id ob- 
tinet.fiablqueiniuriandianiroo , publici comroodi proroovcndi 
caufa,ctiroee;ufroodi objeauro fuiflet.uti poft alios, rcfle roonuit 
Vulc. '»commtnt.ad§.,.„. i lnft,t. dtiniur. p«t tcxt. mlfin.n convk,, r . 
C.dt.mur. Cui concordat text. inc. tf c *p. 4! . caufa a^./.ubi dici- 
tur.pravumanimum revelantis.reroefnceteiniquaro. 

Qutimatttntu facilis erit tefponfio.ad qumtum, ex partetei al- 

JaturaarguroentumiLiccteniroincafupropofitoReipmax.roein. 
tetfuent,adulteiiicrimen,parochoob,eaum , patefieri, non ta- 

a_buit "° ' g ' bUS pt0hibi, ° modo ' «nanifcftatio illa fieri 
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Nec difficilior eft refponfio, ad fextum Rci feadarocntum,dc- 
fumptum ^A-/.««.C^/iwo/./i^/.quodcnimlaudc&pr2Emiodignus 
cfledicitur,quicrirricnobjc£tura probavir, nondcquovisobjiue- 
teafleritur,fcd deeo, quilegitimeobjecit , & ad magiftratum , rcm 
illam dctulit , uti mcns illa Iropcratorum , cx ipfo tcxtu > luculcn- 
tcr patct. 

Quodattinct tcxtus,cx jure Canonico cap.i.tf 2 t cauff.quaft.t. 
adduc"tos,nofledebcraus, mitiusaliquantd jusCanonicum , ca in 
re egiflcpro ut & ex conftit. Caroli Quinti, non ordinaria famofi Ii- 
bcltipcena,Autorejus ple£titur,fiobjc&a vcra cflcoftenderit , fcd 
arbitrarie puniturarf .//c.conftitutionis criminalis. 

/fopfitamanet, veritatem convicii. pcr libelluro faroofum 
objec^i,ipfum objicicn tem,non excufarc.a pccna,in autorcs & pro- 
palatorcs pafquillorum conftituta, prout & Camcrae Iroperialis af- 
feflbribus placuir, refercntc Mynf. 4. obf.4. & Tilcmanno dc Benig, 
Qbfervpraftic.obftrvat.8f. 



DECISIO DECIMAOCTAVA. 

De Retorfione verbalium injuriarum, quamvim habeat Anne 
Aclio injuriato competcns ,per tUam extinfta^ fub- 

Uta cenfeatur l 

MOta fuit injuriarum A&io a Senatu civitatis R S. contra M. 
IS.Profiflorem Faculratis PhilofophicseinAcadcroia R.qua- 
fiinrclationequadam hiftorica fupprcflb Autoris nominc in pu- 
blicum cmifla Adorcs taccndo vera, & narrando falfa , injurioje 
traduxcrit,& difTiroarir, 

Rcus convcntusexceptionem extincla?, & non amplius com- 
petcntis a£tionis,oppofuit 5 cumcnim Actorescontrariaro relati- 
onem fatis fcabiofaro cdiderint,&injurias,quasfibiillatas putarant 
inAutoremnominatirorctorkrint,fibiqucipfisultioncroftiropfc- 
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rint, indc aftionem.fi quafortefcnatuicorapetilffet, extinclarofu^ 
ifle, nec cura efTc&uampliusintcntaripoflc ; Quarfituroinobis, 
Num pcrcxccptioncrooppofiram,chfa fit injuriatum A&io,adver. 
fuscxcipicntein roota. Siroilitcr curo aParocho primario,civKatis 
G T.Scnatus,&adroiniftratores rcrum,ad civitatcmpcrtinetiuns 
efuggcftotcroplLfubpubliclcocione fcabioscnotati.&furtihaud 
obicuri infitnulati clfent, quafi roulturo ditcfccrcnt/lauteque vivc- 
rent,RcpublicaintcrimpciTuro cunrc;addito, cum cx hxrcditate 
paterna,nori ita multuro acceperint,Facileconjccturam capi po(Tcv 
undc furoant,dequo taro laute vivant,& vcro Scnatus bcnc fibi co- 
fcius,perNotatium & reftcs,injuria5mod6di&as,dicloParochoin 
f flum proprium reinififlcnt & rctorqucndofc dcfcndiflcnt. Qutfi- 
tfm^ um , Re tor fionc non obftanre , ex l.dff amari ,C.deingen.wanu» 
mifj contra Parochum fuum agerc,&proccflus,contra iplum .i rlis a 
judice^pcrfupplkcm libcllura eidereadiro,dccerni dcbcant > 

Etfjnem prion facli fpecie,exccptioncro reiconventiadmit- 
tendam, &ca probata,Reum abinftituta rcconvcntionc(rcconvc- 
nicndoquippe, injuriarum adiomota fucrat)abfoivcndumerTo, 
Rcfpondcrunt Jureconfulr in Academia J, N. 

/ifwctiamin thcfi,& quod verbalium injuriarum ac"tio,legi- 
tiroa rclationc, five,utvulgovocatur,tctorfionc aboleatur, ita ut 
abhac.adil/am , non deturrcgrcflu5,rc!pondit Bartol.de Saxofer- 
rato,/ xonfcrimtnal f.n./2. Alciat infin^ulari confii. de dueHo circ.iprin. 
cip G u i i h e 1 ra O ro i a c . lib. cju.iftton.jur. phtlofoy hic cju 4 . n. /. q u os a 1 1 1 cga t 
& fcquitur Boccr. dttput.juirumchff \.dt(put.4^u* eft deinjur. ^ fam. 
libetlthefi 7£.Idcm in traclatu de famofis hbellis c. ?. adfin. & poft illum 
Harprecht./tf commsnt .fy.adhxc atlto. Inftit deiniur,n.7S. cum jeqq. 

Noc fincrarione,in propofita facti fpecic ajureconfultis Aca* 
demiarl.N. procofulcntcrcfponfum.&in thcfiabintcrpp.fuprite- 
latis,proaffirmativa,qua?(tionis noftra? lententia dcci(um& coclu- 
furo. Conftar quippc pnmo, quod injuriarum Actio.ad vindicTam 
tcndat,& vin«iicl«caufainftituaturteftclllpian.i«/^r/rfi'7.j j de 
iniur.& Pauloinleg. 2. §.+.de codat.bonor. At quandoquisinjuriam 

^bi 
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fibi illatam rctorfir>& ad autorem fuum rcmifit , fatis fc vindicaiTo 
ccnlcbitur. 

Deinde, earn ob caufam, injuriatus injuriarum agit,ut fc crimi 
ncobjecTopurget^cVincufiamfibinotam.afcrcrooveat ; Atquiin- 
juriam fibi illatam,in injuriantem rc*orquendoremittit, honorem 
iuumfatisdcfendir,pudoreropurgavit,& incuflaro fibinotam ex- 
c ufrrr, / <ju* omnia 2/. verfic . nififorte, verfic. cdterumferendtu eft , de 
procuratoribt*. 

Tertium fupcrioris fcntentiae argumentura , ex jara dictisre. 
fultati Cum eniro finis ,proptcr qucro injuriarum AcTiodari folcr, 
habeatur , injuriatus fatis fe vindicarir, fufpicionem criminis objc- 
L\i purgarir,& in juriantis famam, per mendaciiobje&ionem , apud 
yiros honeftos, gravarit, uriqucaiiis, quibus, ad finem & fcopurn 
huncpervcniatur, modislocus nonent/quandocnim dcfinecon* 
fiat,dc rocdiis nondcbemuseiTefolliciti, & quandofinishabetur, 
ccflantdeftinataad finem,argurocntocxeropli propofitii» § ftdfiz. 
lnjlit.de fuft trit.g c .cumcefjante, extr.de appellat. 

Adbac y e,\\m perrcrorfionero,&rclarioneminjurisiIlatx,inju- 
riato,cjufq; honori,fatis fitfacluro, nonhabebitdcquoconqucra- 
tur: fiquidcm, perfatisfaclionem,injuriaruac"tionem tolli,exero- 
p!o non abfiroili dcclarat Ulp. tnl.fedfi 17.$ jiante cdeinjur.ubi qui 
lcrvuro, proptcr injurias illatas , vcrbcrari pcrroifit injuriarumage- 
re pofle negatur,co quod (atisfaclionem acceperir,adeoque injuri- 
am fuam remiferit. 

Praterea, juris non cft incogniti,quando cx uno facTo,p!ura ju- 
ris coropetant rcmedia ad eundi m fincm tendentia ,quod tum, u- 
niusufu.altcrum tollatUr Siabfoibcatutl.pturafj.deobl ^att.l.nemo 
41 §1 dere% iur. 1.1. §.21.1*2*$.!. verffed $ ,de tut acl ratton. diftrah. 
7*i(.ad $fiminui , ibi Dd ccmmun inflit.de aUiontb. 

Q iaproprcr.cum cx vcrbali injuria,duocompetant rcmcdia, 
ordin.iria niroirum injuriarum A£h"o , cjufdcrrque Retorfio, flc 
quidcm , ad unam, & candcm rcua, fiv e hncm , ut Icihcct illara 
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contumclia,cx qua injuriarum actio nafciturvindicetur &reroo- 
vcatur 1.7 .f.i.i-if .J^f^^m/^-rcquiturquandoadhibitum&e. 
lettum fuit Rctorfionis remediuro , quod ad altcrum, Acfcionis in- 
juriarum,nullus amphus derurregrcfTus. 

Denifttk illud conftat,quod qui neglc&a judicis,& judicii or • 
dinarii,quod implorarcdcbcbat,autoritatc,fibi ipfc jus dicere ma- 
luit,fruftra inlupcr lcgis, & magiftratus autoritatcro poftulct, & in- 
civilitcrapud judiccm conqucrarur,qui ipfcfibi Judcx & ultor cx 
titit, argumcnto leg. nullus 14. Cod. de lud*. tf caiiccl. i.s7.m fin.de 
minoribus. 

Verum his non obftantibus contrariuro , & quod verbalium 
injuriarum A&io,perretorfioncm abinjuriatofa6tam,fopita &cx- 
tin&a non fit , dc jure verius puto; pro ut & in cafu pofteriori, pro- 
ccrTuscx/.^JWtfri/i/>/>//c4«/i^«#,rctorfioncnonattcnti,dcccrncn- 
doscficRefpondimus. 

Cumcnirocerti,iurenoftro conftitutifintmodi,quibusob- 
ligatio^quxcxinjuria oritur, toilatur, his autero nullibi rctorfio 
annumerata inveniatur , unque fine Icgc rctorfioncm illis acccn- 
fcre,&inrermodosquibusinjuriarum actiotollitur, rcfcrrccrutc- 
fcamus monitipcrjuftinw Nov i$.c.r. 

Ncccxrationibus, fcntcntiis juris&arguracntis,a1iosnobis 
confingcrc,&his,quoicert6jurcproditos habcrous , annuracrarc 
liccbit, pcrca, quaelate difcurfu lecundo.procncrvandaautoritaro 
vulgarium juris regularum,evicimus$ 

Nec , incontrarium mota,tantxfunt importantizutindepcr 
retorfionem cxtrajudicialitcr fa&am , judiciali pcrfccut ioni przjt - 
diciuro fiat, curo ad di verfos tendant rlnes, & Rctorfio idco fiat , nc 
injuriarus taccndocrimcn objcttum confitcri , & difliroulare vide- 
atur, At judicialis pcrfecutio ad fatisfaclionero &qualcroqualern 
gravaminis illati recompcnfam tendit. 

AV<rquandoexunof.ido,duo3gcndi modioriuntur,quisuno 
expcrtu3,adalium , utconfequatur,quod in coplus eft,rcdircpro- 
hibetur iuxtJ.t+.inpr.tf I.41 f fin.dcoblig.tf aft.ut t*ce4m % lkttQi{\o> 
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ucsnoncoficrifolerc anirno, quod quis , hoc ipfo , juri fibicom- 
pctenti , & lcgitimis perfccutionibus , renunciare velk, quod CUI- 
que dicendum firetorfio remiflionis erTcdum haberet , atqui ju- 
ii5 , quod aftus agentiura , u ltra ipforum intcntioncm , nihil ope- 
rcntur vulgata l.nonomnu,dereb.cred.ficert.petat. 

Ac licet detur,quod injuriatus , ad recan ta tionero , & rc voca- 
cionem in j uriae agere nequeat.quando in jurram in fc jaclam, ad ki • 
juriantcm rcmifir,fcqueilluro protalihomincqualcm injuriatum 
.proclamaffet, tamdiu habi t ur nm ,cdfei t,doncc objc&a probcn tur, 
inde tamen al t er i , q u e i ure prx torio introdu&a fui t,aclioni, vcl cri- 

mina)ipcrfccutioni,nonpra?judica4}iturperea,quxfuprarx/.^.e/ 
L41.de obLtf <*#.deduximus. Quibus,&illudaddipotcft,quod,cum 
abalioinvafus non prohibeatur feadverfus viraillatamitatim de- 
fendcre, & tamcn invaforem nihilominus judicialitcr convcnire, 
nihil quoquecaufae fu, cumon, & ei, qui vcrbisinjuriofis petitur, 
liberum effedebeatverbis refiftcre,& jurcpoftroodum expcriri leg. 
un.Cquand.Uc.cuiquefinejudice^ib.^Dd. 

Ex quibusitadedudisjpccialior fingulorum objeclorum rc 
futatio,fpontc patct. 



DECISIO DECIMA NONA. 

<LJn minor vigmtiannu modofitpubet m caufis crimmali- 

libustefteefepofjit. 

/^Um in caufaquadam rriminaliin tertimonium ex partcaccu- 
^-^fatoris vocarctur juvenisfedecimannoruro ab Accufato.Num 
dc jureillumadroittereteneatur,confultifuimus.Et faneminorcm 
vjginti annis, modo fit pubcs tam in capiralibus quaro civilibus 
caufis, teftem erTe idoneum intcr alios tcnct Rcuber. m tracl.detifli. 
bmpart.i.nu.j.^ tf.fequitur Zangcr .intraBat.de tortur cap j w.//.ac- 
ttdit Clatu$lib.f.fe»tenti0r.$fin.q.24>nJ7.ub'i ait,dcconfuctudinc 

Ec mino 
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nunorcs v igi nti an nis, utcunq; fint iropubcres,in criminibus raaxu 
mcatrocioribus,ad vcritatem indagandam,examinari fok-re. 

Movcntur pnmb pcr tcxr. ini tf.§.fin de teftib.ubi ,cum dicz. 
tu r, p u pil lis & impubenbus teftimon ium denunciari non poflc , in- 
dcconrcquentiaprobabilijfcquiputanrjquemvispubcrcmjad di- 
ccndum tcftimonium, in quibufvis caufis,adroitti,cura generalitei 
&indcfinitclexloquatur, ncc diftinguat , intcr capitalcs & civilcs 
caufas. 

Idem/^Wi,inrpecicdccapitaIibuscriminibus,ftatuipatant 
inii.§.fjeteftibw,ubi cum foli impubcres tcftimonium diccrc pro- 
hibeanturin judiciode vi,quodpublicurocft,rfl/.rif. Digefior.tf c§. 
dic.adilul .de vi publ.tf prrvat.mique r ubctes,ctizm minorcs viginti 
annis ,in eo judicio, & aliis om n ibus capitalibus(nec enim dari po f- 
fet diverfitatis rar io,cu r ad j udiciu m dc viid reft ringat ur,in a I ns ve. 
r6criminibus,aliudobtinere debeat) admitti,conciudunt,argu 
mento fumpto , a contrario fenfu , quod in jurenoftrocft rorufiTi- 
mum ii.ff de offic. ejus cuimand.eB juris. 

Atque ita in praefenti teftium roatcriaarguunt Doftores com- 
mun\tetad§.teftet autem, Inftitut. deteftament. & adiio ff % qutteftam. 
/2»c/^ubi,dumimpubcrcsprohibcntur teftcs elfe in tcftamcnto, 
puberesadmitticoncludunt,argumcntofumpto,acontrario fen- 
fu,licetnullacxtctjurisconftitutio, quapubesin fpecie, admitta- 
tur. Eodcmigiturarguroentandigenerc, uti licebit add.l.i. §.f.dt 
/f/?^.irautdumimpubcrcs tcftimonium diccrcprohibcntur,in ju- 
dicio publico , puberes adroitti ccnfcantur,curo par fit utrobiq; rt- 
tiOi&quiaaliasetiaroitnperitiac&ofcitantiacargucrctur Jurccon* 
fultus Caltiftratus , dara quod minoribus viginti annisingcnerc 
competit 3 ad folos impubercs reftringeret. 

Tertib idem coroprobari vidctur ferleg. ir. § /. de quaftionib. 
ubi roinori quatuordeciro annis in caput alterius dcponenti, fi- 
ve tortus deponat, five fponte ,credi negatur ; cui confequens 
yideturroajori quatuordecimannis dcpoocnti,fidcro efle haben- 
d*m, non incivilibus tantum, fcd &i«caufiscriminalibus,quip- 

pxcuov 
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fc cura addufta teg. tp loquatur de tcftc , pcr torturam inrer- 
rogato; Et vero quxftio rcguiariter locum non habeat , fi c£U- 
fa,dequadifccptatur , pccuniaria fit, Vz\i\.Ub.r.fentent.cap.if. f.in 
re pecuniaria. Idem dicl. iibr. s cap.it g. 2. & utrobique Cujat. Clar. 
libr.r.fentent. §fin. qux/Ij*. n*m.4..Wc(cnbec.inparatitl.Digeflor.de 
f>udfltonib.num f 

Dcniqucineandcmfententiam faccre videturtcxt.i»c*/>/f. 7. 
<auf.4. cjudcfl.z. ubi, cum quidam Epifcopura accufare conftituerar, 
&adoJcfccntcm infra decimum & quartum acraus annum, ad af 
fcrtioncm fux caufx produccret, Jgusfitumfuit , An infra deci- 
inum quartum xtatis annum condiiurus , in criminali caufate- 
ftari poflir, prout fa&Upccies, & quxftio , formatur ac proponitur, 
inpnncip di&xcaulxquartxj Rcfpondcturacdccidirur^. i./.te- 
ftcm qui fit infra annos quaruordccimauatis fuxadmirtendu non 
cflc undcicqui vidctur,adrottti dcbuiflc tcftcra, fiquatuordccim 
annismajor producl jsfuiflet. 

At vcro, vcrius cft, minorcm vigintiannis, utcunq; fi t puSes, 
incaufiscriminalibus,teftcmeflcnonpofle, pertextumexpretium 
mizo.ff dcteflib. ubi Vcnulejus Jurcconmltus vigintiannismino- 
rcm,inrcftimonium,incaufa criminali , citari poflenegat.Quam 
opiuionero tcncnt & fcquuntur Accurf Odofredus,Ba4dus,Saly- 
cctus, Fulgof. & Do&orcs communiter addicl.leg.2o % Boccr.4 tor. 
tur.cap.i.num.i4$. Atqueitaannis prxtcritis in facli fpccic Rofto 
chio ad Facultatcm tranfinifsA, rcfpondimus/w dtd.Ug.2Q.dctc- 
ftibm. Nccaudiendi funt, qui lcgem allcgatam, adinvitamre- 
ftringunt , aiTercnrcs , pofle quidom , quaruordecim annis majo. 
rcro, tn caufis quibufvis tum civilibus , tum capitalibus tcftari , ha - 
bcre tamen ipfum excufationem , ne dicat tcftimoniuro in vitus , fi 
veritas delicti aliundehabcri poflh,&dehoc cafu Joqui diBJegem 
20. dcteftibw, proutpoft alios ira putat &rcftringit Zang intrailat. 
detorturacap. 5 n. 16. 

A t vcrd nec ex d. 1. 20. nec ex aliis rcftrictionem illam probarc , 
licebit.Idcoquc cumgcncraHtcrfitconccpta ^./^.^o.nccintcrvo- 

Ec 2. icntem 
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duxeritadolcfcentcmquatuordeciros 

VClit, 

btant if fi, quar deargumen tatione a conrrariofcttfa^oloantc di~ 
ximus,non vaicrcillam,cotra fpcciales juris tczt. in 
qucntcs.Atqueitamanctad probandamaccufai 
tis infra viccfiroum xtatis annum conftituti , tcftimonium non 
valcre. 

Quidverofiaccufatus torturac fubjici petatur,anncad proban- 
da indicia(prout illa prius antequam ad torturam pcrvcniat ur pro- 
ba ri oportct) viginti annis minor admittetur ? Ita fanc putant pleri- 
que, ut videreeft apudglofl*. adl.io.de teflib Ba\d.adl./.n.r.C defumm. 
trtnitat. H i p p o I . d e Ma r fc t. in pratl. crim. §. diligenter, n . $ . Z a n g . / n traB. 
de quaftionib tortur.cap.} nu./; Ncgat Gon.cz libj.refolution.cap. /3. 
n.ig. Francifc.Cafon tratlat.de mdit.io.ci.n.12. quos allcgat & fequU 
tur Bocer. wtrac7at.dequ*ftionib.tftortur.reorumc.t.njr*.turn,Q,m* 
teftimoniuro cjus qui inhabilis eftad tcftificandum,pcrindc habcri 
dcbeat.ac (i datum non fueri t, Nov.fo.c6.ium etiam,quia qunnha- 
biliseft ad diccndum teftiraoniura,nequidemadinquirendumrc- 
c i pia t ur c.cum oporteat , cap,qualiter $ quando.extr.de accufat. Ac licct 
teftimonii roinoris q ualcmq ualcm prc (um ptionem faciat,talis ra - 
roenillanoncft,qualisadimpofitioncmiorturaercquiriturClar. > f. 

Coronidis loco cVillud addere licebit , quodctfiexparteac- 
cufatorisnonadmittanturtcftes viginti annis minores , attamen 
cum de probanda inncccnt ia rci agitur,admitti dcbcant , ut alii t c - 
ftcs inhabilcs,ita cY in fpccic viginu annis minores » Siquidem ad 
probandam rciinnocentiam prarfumprioncs & conjcfturxadmit- 
mittumm g\fin ctement.ur.de homkid.Hippol conf <?/.«./. Salic.fftlA' 
quaft.f c.deaccufatiQnibMe.uosh lib.r.prajump.48 nu.g &fufficit fc- 
miplcnaac dubia probatio ad cxceptionem probandam,rcumque 
abfolvcndum Gcil lib.i.depac publ.cap.ir.*.2i.tfcap.d.nu.22.cumf<q. 
McuochMb.r.prafumptj.n.ro.g prajumpt.4.8 num g.cumfiq. Quippc 
prsrfuroptio & fcmiplcna probatk) dcfinitionis caufam facit du- 

£c j biam,. 
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biam , quo cafu fatius eft, *ropunitum relinqui facinus nocentis, 
quam innocentem damnari/.r.jf depan. Atqueita m generc.de tC- 
-ftibus i n habilibus,ad dcmon ftran dam rei i nnocen tia,conc 1 ud un r, 
&: fentiunt interp. communiter, Mynfing. f. of-fervat. n Ccil. d./oc. 
Mafcard. de probat.volum.z. concluf 904. Clar. libro f.fentent.§,fiit m 
efu*ft. 24. numer. 12. & zo. Gabriel. lib ?xonclvfz2. Gorocz libj.refo- 
lui.cap 3.« 27.Mc(\OQhlib.f.pr*fump.4$.nu.7.Vige\ s.decif jf Zzng.de 
tortur. cap.t. numer. 24* Boccr. de quaftionibm tortur. reor. cap.j. 
mumer. 167» 

T(ec t quod vigint i a n n is m inorem ad demonftrandam Rei in- 
ncccntiamadmifimus,contrj Vcnulcj Jurcconfulti rcfponium fc 
ci m us 5 fiquidem dicla / .20.de teftibus praecisc de Accufatorc loqui- 
tur. Accufatorin tcftimoniuro citare non dcbci cum,qui pubhco 
>udicioieus,autquiminorvigintianniserit, inquit, ibi Venu- 
lcius Jureconfultus : de Rco, ncc ibi , nec alibi , taie quidfta- 
tuitur , ideoque ncc noftrum erit ftatucrc, & cxrralegem fup. 
plcro. 

/ 
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DECISIO VIGESIMA. 

Num, per procuratorem , vel psreutem, capitaliter accu- 
fatm , fe defendere , innocentiam fuam . 
deducerepofiti 

HOmicidii accufatus pcr procuratorem abfens, fc defenderc 
conftituebat. Infuper, ciut i parcns, ad allegandam filii abfcn - 
tiam, & deducendam innocentiaro, fcadroitti petcbat. 

Qujffituro.Num procurator, patcrvc citati, jurcadmittipof 
fit&dcbcat? 

De preeuratore primuro,poft de parente vldcbimus. 
Etfanc,incrimiaalibus ctiamcaufis,procuratorcadmittcndurn 
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Digitized by Googl 




4* 

1 *« < 



Jt. 



G E S I M A, a*j 
c fie , probfl r i prmo videt u r , per / fervumn$ publice.de procur. ub i U I- 
pian.pQbhce^nquitjUtilccft^bfentcsiquiburcunqjdefendi.Nam 
&incapitalibus judiciis defcnfio datur, ubicunq; itaq; abfcns quis 
daronan poteft ,ibi quera vis verba pro co facicntcm,& innocctiam 
cxcufantem audiri xquum cft. 

Ad idem comprobandum/f*W(Padducitur/.5.Cipw«/4» 
biAlcxandcr, Rcoscapitaliumcriminuroabfcntcsctiam,[ 
curatorero defendi poflc, ait, idquc legibus publicorura judi 
mmpcrmitti. 

TVrt&idem vclle videtur Papin-/»/. io.de publjudic. ubi,in 
blicis judiciis excufationcm pro abfcntc admittendam, fcribit, 
ne,prxccdcatetrina citatione, rcus quafi contumax condemnc- 
tur, vcidcaccufatoris abfentis , prxfcnterco, calumnia pronun- 
cietur. 

Quartildcm ftatucrc videturUlpian. inl.fidtf if.§ . i.deprocu- 
rat. ubi Patrono, hbertura fuum ,dcingratitudine , perprocurato- 
rem Accufarc , & liberto pet procuratorcm xefpondere per- 
mittitur. ~— 

ActcAit quhtte textus inl.4.de obfiqfarentib. $ patron.fr *ft»na\ 
ubiMarcianus pcrprocuratorcm,ingrati>ro libcrtum argui poffc, 
ait,idquc Severi* Antoniniautoritareconfirmat j NeeM\, 
Micio^dpublica accufttionc,id cxaudlri dcbcre, iorcripd< 




ciorum. 

Sexttfytxtlfirvus //. dcpMfadic. ubiidcm Marcian. fcrvum 
accufatum,perdominum&dornini procuratorem defcndi poiTc, 
ait. de publicisjudiciis, vcrba fadens,utiarguit,infcripuolcgis, 6c 
iudicat Rubrica,cui fubfe&a invcnttur. 

CuifiptimbConcotdztLrp.depfe». ubiVlp fmondcfendantur, 
inquit , fcrvi a dominiS; non utiqueftatimad luppliciurodcduccn- 
tur,fcd pcrrai tteturcos defcndi, vcl ab alio,& qui cogpofcit , dcbc* 
bndcinnoccnciacorumquxrcrc. 1- 
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Octavb > idera cotnprobari videtur,per Nov.t$4. §.9. ubi m uK- 
crcriminisaccufataincarceraripoflcnegatur , & liberum eirelin- 
quitur vcl per fc> vel pcr maritum, aut alium aiiquem ad accufa tio- 
ncm rcfponderc. Qonzh.cumauthfub}e8a t C.dtoffic.divtrfjudic. 

ftfjng, affcrtur conftitutio Hcnrici Septimi in cxtravaganti 
adreprimendumjib rfeud.tit. /pubi in fummoljcfas majeftatis c£imi- 
nccitatus pcrfonaliter ,vcl lcgiriroe , hoc cft, per Procuratorem 
comparerejubetur, fub comminationc fcntentiac in contumaci- 
am fcrcndae,fi pcrfonalitcr vcl pcr procuratorcm coroparerc nc- 
glexerit. 

ldero</ttfj*0comprobatur excmplofraclspacispiiblica?,Pu- 
blicum.hoc cficcrimcn,pocnaba«ni,& bonorum pubticationcco- 
crccnduro,patct exconftit. Caroli V.anni 15-21. Wormariarcdira ; 
pr«ut, & jurc Juftinianco vis publica , cum quafra&ae pacis crimen 
coincidit,intcr pubiica judicia zrfcttvizLt.de pubijudtc.& tot.tit.f/ ~ 
codic.de vipubl. Pcrprocuratorcm tamenaccufationero inftirui, & 
reumperprocuratocero,fcdefcndcre polTeteftaturGcil//£..'.«ty*c. 
publ.c.p.n.4.tfc.to.n $ &comprobatufus fori. 

Fndecimb affer tu r /. /2. tn fin C. de procurat, ubi A 1 cxa nd. m ul r © 
juftius eflc iudicavit, filium accufati . etfi xtarem iegitimamnon 
compleviftcf,audire,dcfcnforem patris,quamabfentcroquaficon- 
tumacem,6cindefcnfurogravicondcmnationeanicere;prouttex- 
tum illuro inducit Hcrman. Vult. difcept. SchoUfi. c.it.p*g.z.circ§fin. 
^verifimilefit t exl.i.C.deaccufat.qnxci\c)oidcmlt)apcz2totis. 

Duodecimum fcntcntiac hujusfundarocntum,pcti Colctexl.4. 
§.2.adl .Corneliamde Sic. ubi cum dicatur.quod qui fpadoncm fccit, 
abfcnsctiaraaccufari,& condemnariqueat,procuratorcm ctiani 
proipfointervcnire poftcconcludunt perrcgulam,traditam/fl Ug. 
firvumit. $ .public} de procur. ubi habctur . quo d,quando ablensquis 
damnari poteft ,i bi quivis verba pro co fac ic n s,& innocentiam ejus 
excufans,audiridebeat. 

^c/wo/f^/tf,fententiamillam approbarc vidctur,conftitutio 
criminalis Caroli V.arthut.tz.ibU 6oMtttar2bl0<ffa0friU@t' 
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f&n$ni$ attacnommm tft/foll btv 2fof lage r otw ftfo ©cmaf tr)a&cr/&c. u - 

bi.cura exparte Accufatoris, proeurator adrnittatur.idcm inpcr- 
fona accufari obrinerc dcbebit,fiquidem quod juris in A clore con- 
ftituturo, idem etwm reopcrmifsumccnfcbitur, /<£,*?** dtbet jr. 
^reg.jur. 

Adftipulatur decimcquarto t art .88 miHa confltt .Carelin. ubiturn 
Accufatori, tu reo, per alium verba facere, & merita caufx deducc- 
re per m i ttitur ,ncc inrer pr«efcn tes,& abfent-cs diftinguitur. 

Decimoquinto , ipfa squitatis ratio fententiam illam adroitti 
fuadet. humanitatis rationcconftiturum cflc, ait Illp./W. 6. deap- 
pellat. utprodaronato,etiam nocente, quivis.addiffcrendum fup- 
plicium, provocare pofTit ;cadcm humanitatis ratio,ctia>ro pcrmit- 
tcr,ut proabfente Reo,verbafacereliccat,ncinfonscondemnetur, 
fcdfupplicium diffcratur. Fxa?quitatis rationc,ipfc Judexdcinno- 
centiarei inquirerc jubctur / 19.de pcen. Cur igiturnonaudiretur 
Tertius, innocenriam accufni deduccrc, &ip(um judiccm infttu- 
crcvolcns? cum farius (ir, feroperin>punitum rclinquifacinus n#- 
cenns,quarainnocentcra damnare, utioprimus Trajanus Afliduo 
Sevcropie tefcripfit,rcferenteUlp tnl abfintems.de p&n. 

^Demfy fenten tiaro illa m , moribus noftris , dc ftylo & ufu fori 
coroprobariajunt.Et fancAccufstotequodattinet, degeneralico- 
fuetudine, eriam indeliftis publicisaccufationero perprocurato- 
rem proponi pofTctradunt Dd.communitcr,& teftatur ChvMbrof. 
fint.§.fin.au<tft.*2.n.2j. Geil depacepublica,cap.i*n.j.yy ctetib.de prt- 
cur.n.r.Kz\ichb.lib.t % qu<e/I.7.n.jMo\\eiT.r fimeft. 24.^.1. Hering.</c/£- 
dejuJforib.cj.n.2f4 Rcufner.//£.2 .decif;i. Idem ctiam in perfona Rei 
obtinere,nondefunt,quifcribantmoti,^.jr/./2 .tfart SS conflit.Ca* 
rolink quod vidcant,captivis dc more caufidic u m adjungi,qui pro 
cis verba faciat.cc m crita caufa? pandat. 

dt.h is non attcn tis ; con r rarium in propofita fat"K fpccie,quoad 
perfonaro Procuratoris refponfum memini. 

Siquidem,incriminalibus caufis, & publicisjudiciis.prsKu- 
ratorcm nonadmitti, probatur tum civili, tum Canoruto jurc . de 

Ff jwe 
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bi cum illuftribus duntaxat pcrfonis , in criminali in j uriarum judi- 
cio , per procuratoretn agere liceax , regulam in contrarium efle 
arguirur , pervulg Et cum in judicio privato, ita ftatuatur, mul- 
to magisin judiciis publicis, idem obtinebit, infertMenoch. <ir£. 
qu<tft.$o.num /3. 

yndccimo, facit refponfum Pauli V.fint.4. Crimen,quod vin- 
di&a^autcalumnia?judiciumexpe&at,peraliosintcndinonpoteft, 
i n q u i t , Pa u l u s in $ , injuriarum t d.tit. 

Duodetimo probatur/xr f.ptnult.f,fint.f. ubiidem Paulus, in 
caufacapirali,inquit v abfensncmodamnatur,nequcabfensperaIi. 
umaccufarc potcft. 

'Dtcimottrtib t chTUS hzbctUT tcxtus in §.nt% t rftnttnt.Pauli.ff. 
neque accufator,inquit Paul. peralium accufare.ncque rcus per a- 
liumdefendi poteft , nifi ingtatum libertum patronus accufec, aut 
rei abfentia defendatur. 

D^/^rrC<i>7o«/fo,adidcracomprobandumtextusfunt in c. vt- 
nitns if. ex/r. dt accufat.in ctUitj.dtprocurat c.40. cauf.2. quaft, 6. C % f2. 
cat4f.z cj.7 c t cauf 2.q.$.c.}.c.t.c.Z.c.9.c.ij.c.ult.cauf.}.q 0. 

Ncc,contrarluraconftitutione , Carolinacaufurarepcritur. 
Etfienima)legato<ir//f»/. s$. incaulis criminalibus peralium verba 
facereperroittatur,id tamen itaaccipiendum noncft,quafiabfenti- 
busprocurarorem mittcrc,& perillum agereliccat,fed pre/cntibus 
rantum per alium ,( qui tamcn proprie loqucndo, non cft procura- 
tor fcd orator,fin Xrdncrtmd vSerfprfC^tt) vcrba faccrc, & defidcri. 
umfuum proponerc pcrmittatur; utita,quod noviftimislnaperii 
conftitutionibusmutatum nonreperitur,mcrit6obfervaridcbcst, 
arg l pricipimt4s t C.dc apptSjt l fanctmw \C.de teftam. 

£Wf*9fentcntiara, praxis & nfus forieomprobat jHquidem 
reis non licere , per procuratorcm , fe defcndere,fed Iatitan tis bona 
\umt.artic.206 .conftitutionts criminali , annotari , & contumacitcr ab- 
fcnteminbannura J tnffic2la5f»ni) ( ]Ccrf^f?tmgfndeclarari,quotidia- 
na foriexempla demonftrant,&reftjntur Matth.CoIer.«/fc//"/0£.A- 
zumxusindecifionib forenfib.decif 7,^.47 ^unffqq. 

F f z TSTcc, 



Jnvultu, exiflunt fxpepalIor,crcbra mutatio^confternatio, 
quxadmiffum facinusinterdum vchcmentiusarguunt quara ullac 
probationes;contraconftans fibi pcromnia ilnc arTc&ationc vul- 
tus bonxconfcientixinditium eft. Exocuhrumobtuiu, fupercilio- 
rurn aut rcroilTjoneaut contracTione,facile judicamus,quantus ilt 
in hominedoior, aut metus aut triftitia, aitQicero t.offic. 

Prxterea,ob id ctia m, ad cognofcendum , Accufati prsfentia 
defidcratur, ut fi fpontc fatcri nolit,fubfint tamen juftxfufpicionis 
caufzconfeilio pcr torturam cxprimi pofilt. 

Adexequendum , Accufati prxfentia rcquiriturne, ad pcenara 
corporalem condemnatus, aufugiar, & fententiam contra fc latam 
eludar,quod. ipfo prxfente, fieri nequit,quippe cum prxfcns ob- 
fcrvarij&fi opusfit prehcndi.acincarccran, ficquerci judicatxfua 
autoritas confervari quczt, juxt.l.Jspr*tor t dejudic, 

Nam,fi reus puraret , fe condcmnari femper rccederet , & per 
procuratorem refponderet, litemq; totam peragercr ,atqj ita con- 
trareum ipfuro.abfentem fententia ferri non polTct i.abfentem, dt 
pantSyl. abjt ntem, C.de accufat. 

Minus , contra procuratorem re ipfa , quia etfi condemnati 
poffir,non tamcn excqui juxt.l.i.CdeJent.tfinterlocut.omn.judic.cutn 
poenafuosautores tenere dcbeat,nonalios l.faneimm^C.depan.VO' 
luit ergo lex,reum hunc ,in vmculis caufam diccre , ut, hoc medio , 
eos qui le innoxios efle cxi ftima t adctfc cogat malc fiquide,dc eo lex 
cogitat, qui ver.ire negat,Nam qui male agit,lucem odio habet csp. 
confuluit ,deoffk. de/eg. prout piurib.exponit And.GeiUib.i depac publ. 
c.io.nu. 2.i.£ 4. Donell I8.commen.io.t2\2x.lib.f.(ent(nt.§.fin.q.j2.n.j. 
MctlOch.de arbitr.iudic.q.7P.n.fcumfcqqidcxn qu.$o.n.2.S$ 3. 

Eviciro us ha£tcnus,in criminalibus caufis,&publicis judiciis, 
procuratorem non admitti. 

Adrationes, pro arrirmativa,(uperiusadduclas,quid rcfpon- 
deri debear & quoroodo leges,in prcfenti j^uriscapitcfibiadverfan- 
tcs,ccnciliari qucant,rouhum laborant intcrpp.ut vidcrecftcxhis, 
qux dc hoc argumcnti gencrc poft vctcrcs , fcripferunt , Menoch.Jr 
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depofitionisabordinc, acdignitatcindicitur ; af$rmat Barr./»/./»f». 
$ .*dt rifaen,depub! /W/V.Clar. d.qudfi.jz. verftdemetiam. Fclin. incap. 
meminimiu ,n. 17.de accufat, & a li i quos rcfcrr Mcnoc h.dicl. q.80. n. 16 p. 
cortimnficmyqmkciaiintUTjmovcntiir^primop.rl.i.anperaLcau^ap. 
pcttut.redd.pofjl 

Quarri folet y inquit ibi LTIp. An pcralium raufxappellationis 
reddi pomut,quz rcs,in rcbus pecuniariis , & in ciiminibusagitari 
cofucv i t.Res pecuniana fi fic , nihil prohibct,alium admitti-Sin au- 
tcro non fir pecuniaria caufa, fed capitalis, pcr procuratorem agi no 
licet. Sed & fi cacaufa fit, cxquafequi folet pccna,ufquc adrclegati. 
oncm , nonoportct,peraliuro caufas agi,fcd ipfum adclTeaudito- 
iiodcbcre,fcicndumcft. 

Secundomovcntur perln § publice >de procur .]un&. I.f.de pcen. 
in quarumil]a,Ulp.procuratorcmadroittit,incafibus>inquib.ab- 
fcnsdamnari pot,hicvcro abfentedaronari poiTe aflerit, fi \ ocnano 
fit ultra rc]cgationcm.7Vr//^quiaquandopoenaduntaxatpccunia- 
ria, vcl alia non corporalis,inftigenda venit , caufa propter qua, pro- 
curatonncaufiscriminalibus repellitur,ce(Tet , quippecum inab- 
fcntcsctiara ,talispoena dcccrni,& cxccutioni mandari poffir. At 
refutanturpcr^r/^».^^/.W/f.ubiPapin.indiftin£leprocurato- 
rcm in publicis judicns intervenire negat \ poblica autcm judicia 
nonca (olum clfcin quibus decapite hominisagtcur,autp$nacor- 
poralis infligitur,fcd & cum pcenapccuniaria, relegationis,pnvati- 
onis,aur aliafiroilisiroponitur,docemur^/.2.</c^^/./W/'c. Ncc rc- 
firingereJiccbitallegatam l.pen.zd caium ubi pocna capitalis indici- 
tur, ut poftSocin. facit Rubeus ibid. cum rcftri&ionem illam.non 
admitrat gcncralitas verborum, ut refte aniroadvertit Menoch.//. 
qunft-So ku.i$2. 4 

Deind* lUperiori diftin&ioni,cdiametroobftant,/.j.C^<jf«/- 
fkthnib iLi.il. f .pubiiti dc procurat . ubi cum dccapitalibus judiciis, 
5c caufis cafiralium criminum , lcrmo inftituatur, & An pro- 
curatorintervenirepoflet,qusftioproponatur, &Ycro, capitale 
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cnmcnfit, & dicatur,quando posna mortis vclexilii, damnatoim- 
ponitur, ur conP.at,ex di8.Lz.depubl.iudic.&l.licet 103.de V.S. ine 
pta utiquc forct diftin&io , intcr pcenam corporaicm , & non cor- 

poraiem. 

Atqucita dcpoena pccuniaria , fcquodabfcns incriminibus 
publicis,per procuratorcm dcfcndi non poffit, utcunquc pccna pc 
cuniariainfligenda veniat,tcnct, Angcl.Rubcus, &2\iiadd.Lpen. §. 
adcrtmen,depubl judic. quos contra communcm fequitur Mcnoch. 
dearbitr.iudic.au Ub.t.q go.n.f.cum feq 

Dc pcena rcIegationis,& quod in criminibus,quibus pccna rc- 
Icgationis cft conftituta , ad rcum abfcntcm dcfa ndcnd um , procu- 
ratornoadmittatur,idcm teftantur Ultramoritani ,quosrcfcrt , & 
fequitur Rubcus Alcxandrin.^ $.adcnmen,n.tz7.Mcnoch.d.q go. m, 
1 3 1. in fin. Robert. z fent. 3. Fachin. txontrov.z*. 

Ncc, pro defcnfione communis opinionis, facit allcgata L t.an 
peraLcaupappeS % cumnon loquatur, de criminibus judicii publici, 
dequibus noftraagitquaeftio/fed decriminibus judicii privati; In 
criminibus , judicn non publici, fupcriordiftin£tio,inadmittcndo, 
velrepcllcndo procuratore,attcnditur,ita ut,fi corporalis poena 
rco fit mrligcnda, procuraror nec in privatis judiciis &criminibns 
non publicisadmittatur, Menoch.^ u.tft.go.n.13. Robcrt. tfent.jur. 
cap.3. fin veropccuniaria, vel qusalia pcena non corporalis , impo. 
nenda veniat , admittatur Mcnochius ditl '. qua/i .go.nu.120.cum ali 
-quotfeqq. 

^/.incriminibus judicii publici . allata diftindiolocum non 
habct, (cd ibiindiftin&e procuratorrepeliitur;fivecorporaiis,five 
qut?aliapccna,nonaffliclivacorporis,imponcnda veniat; undc.fi 
forteperftatutum , in caufa homicidiupccnapecuniariaimpone- 
retur, procurator intcr vcnirc non poflet,pcr tradita a Mcnoch. d. q. 
go.n tf.ctrmfeqq. 

Er (anc.in \ udiciis publicis, fuperiori diftinctioni ex gencrc pce 
narum fumprae, iocum noacflc,probaturafuit iupi2L,cxLpen.ju*tf. 
i. 2 .depubhc.judic. 

Acli 
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Ac,licetUlp. in objcaa /. an peraliumcMuflappellred.pofihtet 
publicum,3c privatum judicium,non diftinguat,fed ut procurator 
poirit,vclnonpoirir,intcrvcniro,inid tantum inquirat , An pocna 
ii t pecu n ia ria, vc 1 corporalis.quia tamcn dc publicis j udiciis , in iX 
^«&/r.aUudconftitutum legitur,utiqueobjecla/.#. cxindclimitan- 
da,<3c reftringc nda vcnit, pro ut & cx fchola ft icis Donell. n.commtn. 
to.§.fin. ad crimina judicii non publiclcu jufmodi funt furtum > i n - 
juria,&clcgem illam refcrt. 

^Y/c difti n &ioni,i n t cr publicutn,&pri vatum j udicium,faclx, 
obft a s /. inprin. C. ubiftnat. vet clarifi. civiliter uel crtminatiter conven. 
dum cnim ibidcm dicitur quod clariifiroi , obcrimepublicuni, vel 
pn vat um, cui taracn procurator cm,rcfpon dcrc non liccat, con vc • 
;ti i d i p (um Im pcra torem provocarc poffint,n6eft ita cxaudiendum 
qua fi promifcuc, in publicis & privatiscriminibus , proeurator in- 
tcrvenircnequeat, fcd diftinguuntur dcliclaprivataciviiitcr, vcl 
crimmalitcr intcnt3,ita ut in hislocum habcat conftitutio in iili-5 
nonitem. 

Deinde nude & fi m plici ter ibi d ici t u r, p ro c u ratorcm non in- 
rctvcnirc, quandoautem hoc contingat,relinquitur in juris difpo- 
fitione,utcxilladiftinguamus, alioqui fcqueretur, quod fcmpcr & 
inprivau$,ncmetfetadmittendus procurator,quodapertiftiroefal- 
fum cft. Diccndum itaquereipici,ad diftinclioncm d Ug.i.anper al+ 
caufapp'!i.it.vidc\icct,<\uo6 conftitutio d. i 3. locumhabcat , in iis 
criminum privatorum cafibus,ubi procurator nonadmittirur , qui 
habcn t u r tn d.l.i.an peral.cauf.appell. a d dc Lz7.de decurJJtgravim 16. C 
de dignit. lAcnochJ.quaft. 8001.7» 

/fcq uc ,non obfta t ,/ i/.de accufat. Agitur ibi de folo AccufatO- 
r c, in quo, infcriptio neccflaria non c ft , cum crimen, folam poenam 
pccuniaro h a bet , ut patet txlfrt. depriv*t.delt8.& t.nlt.defurt*, no- 
tantc Mcnoch d.q so.n.o. 

Nccqnodinpccuniariiscaufisprocuratoradmittcndus dici- 
tur, hoc ita cxaudicndwm , quafi & in publicis judiciis procurator 
admittatur,ficrimcnmercaturp«enampccuniarara,velaliam,non 
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biam , quo cafu fatius cft , impunitum rclinqui facinusnocenttf^ 
quam innocentemdamnari /.r.jf depaen. Atqucitain gcncrcdc tc*$ 
ftibus in babilibus,ad demonftrandam rci innocentia,concludunt> ;^ 
& fentiu nt intcrp. communiter, Mynfing. r. otfervat. n Ceil. d.lo&j 
Mafcard. de probat.voium.z. concluf. 904. Clar. libro r.(cntent.§.fm m 
qu*ft. 14. numtr. it.ff 20. Gabriel, tib 7xoncluf.11. Gomcz hb.i.refo- 
lut.cap i.n 27.Mcnoth lib.f .pr4fump 48.nu.7.Vigc[ / .decif )/. Zing.de. , < 
Urtur. cap.$. numer. 14. Boccr. de auaftionibm & tortur. reor. cap.t. 
mumer.167. 

■ T(ec t quod viginti annis minorcm ad d emonftrandam Rei in- 
nocen t ia m ad mifiro us, contra Vcnulci Jurccon (ulti rc fpon l u m fc - 
ci riius? fiquidem difta lzo.de teftibus pra?cisc de Accufatorc loqui? 
tur. Accufatorin tcftimoniuro citarc nondcbeicuro,qui publicp 
>udicioreus,aut qui mioor vigintianniserit, inquit* ibi V«nu. 
lcius Jureconfultus : de Rco , nec ibi , nec alibi , tale quidfta. 
tuitur , idcoquc ncc noftrum crit ftatucrc . & cjctra kgem fup.. 
plcro. 

} ■ ' - \ - 
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DECISIO VIGESIMA. ^ 

Num 7 per procuratorem , vel parentem, capitatiter accu- 
fatm , fi defendere , g innocentiam fuam < 
deducerepoftti 

HOm icidii accufatus pcr procuratorem abfens, fe d efendewj !>; 
conft 1 1 ucba t. Infuper, citati parcns, ad ailegandam filn abfciif t 
tiam, & deducendam innocentiam, fe admitti pctcbat. 

Qu*fituro,Nura procurator, patcrve C4tari,jarci ' 
fit&dcbcat? 

De precuratore primuiD,p6ft dc parcnte vf dcbimus. 
J JStfanc,in criminaiibus ctiam caufis,procuratorcadimti 
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efle, probari/rrwffp videtur, pcri f fervum;i.$ puMke,dtprecur. ubi Ul- 
pian.publiccJnquitjUtilccft.abfcntcs^quibufcunqjdcfcndi.Nam 
&incapitalibusjudiciis defcnfio datur, ubicunqjitaqjabfcnsquis 
damnan potcft,ibi qucm vis vcrba pro co facicntcm,& innocStiatn 
cxcufanteroaudirixquumeft. #P 
Adidcmcoroprobandumy?c*Wtfidducitur/.3.C^JCf«/4^». 
bi Alexandcr , Rcos capitalium cximinumabfcntcs ctiam,per pro- 
curatorcro defendi poflc, ait,idque lcgibus publicornm judicio- 
f um pcrmitth 

Tertthidcm vclle vidctur PapinJnl.foJepubl.juJic.ubuinipuZ 
blicis judiciis excufationero proabfentc adroirtendam, fcribir, 
ne , praecedentc trina citatione, rcus quafi contumax condemnc- 
tur, vcidcaccufatoris abfsntis , prarfcnte reo, calumnia pronun- 
cictur, 

Qjjartt idcm ftatuerc vidctur Uipian. mlfedtf ;f.§ . i.deprocu- 
rat. ubi Patrono, Iibct tum fuum , dc ingratitudine , pei procurato- 
rcm Accufare , & libcrto pef procuratorem refponderc per- 
mittitur. ^-^^^. 

Acccjritffrm/f textus inl.4 Jeobjeqparentib. $ fatron.fr dfttni. 
ubiMarclanus pcrprocuratorcm,ingraturo libcrtum argui poffc, 
ait,idqucSeveri&AntoniniautoritareconfirmatiMr,< 
nidicicfcdpublica accufationc,id cxaudirt deberej ~ 
adduaaearguit,quipp< 
ciorum. 

Sextofrcixlfervwu. iefublimdu. ubiidemMarciao.fcrvum 
accufatum,perdominurvi&dofnini procuratorcm defendi poflc, 
ait;de publicisjudiciis, vcrba fadcns,utiarguir,infcriptiolegiSj 6c 
indicac R u brica,c ui fub j -cta invenitur. 

Cui/eptimbCoRCo:dzti.rp.depr?n. ubi Vlp fi nondefcndantur, 
inquit , fervi a dominis, non utiquc ftatiro ad fuppliciuro dcduccn- 
tur,fcd pcrmi ttctureos defcndi,vci ab alio,& qui co&nofck , c4cbe- 
bitdeinnoccntiacorum qusrcre, 
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Ocfavb , idcra cocnprobari vidctur,per Nov.ij4. $.p. tsfci muK- 
crcriminisaccufataincarceraripoffcnegatur, & libcrum eirelin- 
quitur vcl pcr fc, vcl pcr marituro, autaliuro aliquem adaccufatio- 
ncmrcfpondcrc. Qotich.cumauthfubjecla t C.deoffic.diverfjudic. 

T(0*} t arTertur conftitutio Hcnrici Septimi in cxtravaganti 
adreprimendumjib rfeud.tit. /pubi in furomolxfs majeftatis c(imi- 
necitatus perfonaliter ,vcl legitime , hoc eft , pcr Procuratorem 
comparerejubetur, fub comminatione fcnrentiz in conturoaci- 
am ferendxji perfonalitcr vcl pcr procuratorem coroparcrc nc- 
glexerit. 

ldem decimb c o m proba tur cxeraplo fra&e pacis ptrblica? , Pu- 
blicum,hoccflccrimcn,pocnabanni,& bonorum publicationcco- 
crccnduro,patcrcxconftit.Caroli V. anniirzi. Wormatizcditaj 
pr«ur , & jurc Jufti nianeo vis publica , cum quafra&x pacis crimen 
coincidit,interpub!icajudiciarefcrtur/./.^/)^/;W/f.ef ut.tit.ff.fg 
codic.de vipubl. Pcrprocuratorcm tamcnaccufationero inftitui, & 
rcumperprocuratorcm,fedcfendcre pou*cteftaturGeil./<£.?.</rf4< > . 
publ.c.Q.n.4.fg c.to.n $ & comprobat ufus fori. 

. Vndectmoifcttutl.iz/tnfin C. deprocurat. ubi Alcxand. rouite 
juftius eflc judicayit, fllium accufati, ctfi xtatem legitimamnon 
complcviill-r.iudirc.dcfcnforcm patris.quam ablcnrcm qualicon- 
tumacem, &indefcnfum gravi condemnatione aftkerejpro ut tex- 
tum illuro inducit Hcrman. Vult. difcept. Scholafl. c.tt .pag.z.circafin. 
fg verifimilefit^exl.i. C.de accu/at.qux cftcju/dem Iroperatoris. 

Duodecimum fententia: hujusfundaroentum,pcti folct cxl .4. 
§.t.adiCorneliamde Sic. ubicum dicatur.quod quifpadoncm fecit, 
abfcnsctiamaccufari , & condcranari qucat , procuratorcm ctiam 
proipfointcrvenirc pofleconcludunt perrcgulam,?raditam/* leg. 
/ervumjt. f.public}, deprocur.nbi habetur , quod,quando abtens quis 
damnari potcft,ibi quivis vorba pro co faciens,& innoccntiam cjus 
cxcufans,audiridcbeat. 

/>«iiwtf/ffrw,fcntcntiamillamapprobarcvidctur,conftitutio 
criminalic Caroli V.articul.tz.ibi, &obatotbttHnQ<Ua&tttU®t* 

fcnanuj; 
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fdit^ni^aiigenommett tft/foH Ux %ntla&t ofcct feiti @ctt>a(t£afrc?/&c.u- 

bi.curo cxpartc Accufatoris, procurator admittatur,idcm inpec- 
fona accufati obrincrc debebit,fiquidem quod juris in A&orecon- 
ftitutum, idcm etiam rcopcrmifsumccnfcbitur, dtbet 4t. 
de rtg.jur. 

Adftipulatur decimcqu*rto t art.8S.dicl<econJIit.Carolirt. ubitum 
Accufatori, tu rco, per alium vcrba facere, & mcrita caufz deduco- 
rc pcrraittitur ,ncc inter ptaefentes,& abfen*cs diftinguitur. 

Decimocfuinto , ipfa aequitatis ratio fcntcntiam illam adraitti 
fuadct. humanitatis rationeconftitutum cffcait Ulp./W.tf. deap- 
pellat. utprodaronato,etiam noceme,quivis,addirTcrendum fup- 
plicium, provocare polTit ;eadcm humanitatisratio^etiam pcrrait- 
tcr,ut proabfenreReo,verbafacereliccat,neinfonscondemnctur, 
fedfupplicium differatur. Exarquitatis ratione,ipfe Judcxdcinno. 
ccntiarci inquircrc jubctur l 19.de pcen. Cur igiturnonaudiretur 
Terrius,innocentiaraaccufatidcducere,&ipfum judicem infttu- 
erevolcnsfrcum fatiusfit,feropcriropunitum rclinquifacinus n«- 
centis, quaro innocentcro damnarc, utioptirous Trajanus Affiduo 
Severopie tercripfit,rcferenteUlp inl abfentemf Jepecn. 

*'Z>ent% fcntentiaro illa m , rooribus noftris , dc fty lo & ufu fori 
cornprobariajunt.EtfancAccufstotgquodattinet, degenetalico- 
fuetudine, criaro indcliftis publicisaccufationem perprocurnto- 
rem proponi pofTctradunt Dd.coramunitcr,& tcftatur ChrMbrof. 
fent.g.fin.ejuteft.f2.n.2$. Geil dcpacepublica,cap.t9>n.j.Vt/c. htib.de pw 
cur.n.r.&zvLchb.libj % qu4ft.7.n.3Mo\\ci.i fimeft. 24.n1. Hcring .defi- 
dejujforib.cf.n-2f 4 Rcufncr Jtb*2.dtcifii. IdemctiaroinperfonaRei 
obtincre,nondcfunt,quifcribantmoti,^.4rr./2 .tfart gg conftit.Ca. 
rolin.Qc quod vidcan t,captivis dc more caufidicura adjungi,qui pn» 
cis verbafaciat^&meritacaufxpandat. 

4t,h\s non attentis,contrariumin propofita fac"ti fpecie,quoad 
perfonam Procuratohs refponfum memini. 

Siquidem,in criminahbus caufis, & publicis judiciis.pmcu- 
ratorem nonadrjsitti, probatur, tum ci vili, tum Canoruto jurc . de 
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kure ctv.tcxt.cft apcr t us in l.pen.de publ judtc. u bi Pa pi n ia n .ad c ri mc 
inquir,judiciipubliciperfcquendum,fruftra procurarorintcrvenit 
rnultoqucmagis,(intelligc,frufira procuratorintervenir)addcfcn- 
dcndum, fcd excufatrones abfentiurn , ex Senatufconfulto, judici- 
busallGgantur,&iijuftam rationcm habeant,fentcntia diftertur. 

Acccdit textusinl. mdes/i. §.ad leg. lul. deadulter, ubi idcm Pa« 
pin. Ea, inquit, qux inter reos ad ultcrii , rcccpta eft, abfcns dcfcodi 
nonpotcft 

Tertio facit /./. anperalium eaufappeSat. redd.poffy\b\ Ulpian. fi 
non fir,inquir, pccuniariacaufa,fcdcapitalis,pcrprocuratorcma- 
ginon liccr. 

Qvarto f 2.d. idcro comprobandum , facit toat.inl.z.C.deprocut. 
ubi Di vi fratres, ad preccs fcxtilia rcfcripfcrunt , cum rem pccunia- 
riam cfledicis,potcs, pcr maritum , Iblcmnibusimpletis,appellati. 
oni adrcrfarix tux refpondcrc; undca contrario fenfu infert Jafoa 
ibtd .■>. quid in caufa criminali, ex parte rci accufati , procurator non 
admittatur,utcunq; fitconjunctapcrfona.puramaritus. 

^uinth pro cadcm fentcntiarextuseft ini.z.l.s.C.dehis qui ac- 
cufnonpojj. Tubi, in falfi criminc,alicno nomincaccufatio, vel infcri- 
ptio flcrt pofle, negatur. 

Sextbcadem fcntcntia ptobiturperl./f.Cdeaecufit. ubi,incri- 
minibus publicis,ob infcriptionis ncceflnatcm,ipforum accufaro- 
rum przfcnria neccflaria cfle dicitur, utcunquc acc ufator in iiJuftri 
digniratefit pofitus 

Septtmo,idcm probat ttit.in l.quamzts /§. C.adl. 1ul.de adult. ubi 
indubitati juriscflc diciturincrimincadultcriiintentando,ipfius 
accufaroris prxfcntiam requiri. 

OclavehcitI.de/ide 1 6. adl Cornel.de/alfubi ,Impp. Dioclctian. 
&Maxim.accufationem falfi , pcr procurarorem pcrfcqui non li 
cere,refcripfcrunr. 

Non§ adftipulatur leg.?. ibi, cui tamen non per procuratorcrn 
sefpondcre liccat C.ubiSenator. velclartf. conveniu- t. 

Decimopzo cadcm fca tcntia allegari tolct, i.uUtm. C. de injur. u- 

bicu 
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bicum illufttibus duntaxat pcrfonis , in criminali injuriarura judi- 
cio , per procuratorem agcre liceat , regulam in contrarium cfTc 
arguitur , pervulg Et cum in judicio privato, ita ftatuatur, mul- 
to roagisin judiciis publicis, idcm obtincbit, infcrtMcnoch .arb. 
qu<tfl So.num /3. 

Vndecimo , facit refponfum Pauli V.Jent.4. Crimen,quod vin- 
dicli,autca!umnixjudicium cxpc^tat,peraijosintcndinon potcfr, 
i n q u i t , Pa u 1 us in $ . injuriarum,d. tit. 

Duodetimo probatur//fr f.penult. f./ent. f. ubiidcm Paulus, in 
caufa capirali, inquit, abfens ncmo damnatur,ncqueabfcns per ali- 
umaccufare poreft. 

'Decimotertib ,clarus habcturtcxtus in §.ne^ t f.fentent.Pauli.tS. 
r.eque accufator, inquit Paul. pcralium accufarcnequereus pera- 
liurodefcndi potcft , niil ingratum libenum patronus accufct, auc 
rci abfentiadefendatur. 

Dejure Canonico y ad idcro comprobandwm textus funt in c. ve~ 
txiens //. extr. de accufat.in c.tuaj.deprocurat c.40. cauf. 2. quttfi. 6. CJ2. 
cavfz.q.7.c rcauj.2.q.8.c.3.c>f.c.2-c.9.c.i}.c.ult.cauf}.q p. 

Ncc,contrarLumconftitutione , Carolina cautura rcperitur. 
EtfienimaIlegato*r//r&/. ££.incauiis criminahbusperalium vcrba 
facercpermittatur,id taroen itaaccipiendum non en\quafiabfenti- 
bus procuratorem mitrerc,& per illum agereliccar,fcdprcfcntibias 
tantum pcralium ,(qui tamen proprie loquendo, non cft procura- 
tor fcd oraror,fin ftc&ncrmit) •Scn-fprff^ft ) vcrba facerc, & dcfidcri- 
umfuum proponere pcrmitratur* utita>quod noviflimislmperii 
conftitutionibusmutatumnonreperitur,meritoobfervaridebcsti 
arg l pr<icipimt4s,C.de appeQjt l ftnctmus ,C.de tefiam. 

£x^iV«?fentcntiam , praxis &nfus foricomprobat,fiquidcm 
reis non licere , per procuratorera , fe dcfcndere,fed latitantisbona 
}Wxt.artic.206 .conftitutionis criminalv , annotari , & contumacitcr ab- 
fentcminbannum;tnRc3rr)ft)n& c 2)a , f«(?img<ndcclarari ) quotidia* 
nafori cxempla demonftrant,&reftjntur Matth QoXzx.decif /e^.A- 
iuinxusindecijionib.fircnjib.decif'7 .n.4? Aumfiqq. 
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Invultu, exiftunt firpe pallor, crcbra mutatio,confternatio , 
quxadmiflum facinus intcrdum vchcracntius arguunt quam ullae 
probationcs^contra conitans fibi pcromnia finc affe&arione vul 
tus bonaeconfcicntiannditium eft. Ex oculerum obruiu, fupcrcilio- 
rum aucrcroiiTioneautcontra&ionc.facile judicamus,quantus Oc 
in homine doior, aut metus aut triftitia, ait Qicero i.offic. 

Pr2Eterca,ob id ctiam, ad cognofccndum , Accufati pracfentia 
defi dcrat ur, ut fi fpontc fatcri nolit,fub(int tamcn juftxfufpicionis 
caular confeliio pcr torturam cxprimi poflit. 

Adexequendum , Accufati prxfentia rcquiritur ne, ad pcenam 
corporalem condemnatus, aufugiar, & fententiamcontra fc latam 
cludar,quod. ipfo pradfentc , ficn nequir , quippc cum praefcns ob- 
fervari,& fi opus fit prehendi, ac incarcerari , ficquc rci judicatac fua 
aatoritasconfcrvariqueat^/^Arrij^r^r^c/^/c. 

Nam,fireus puraret , fecondcranari (empcr rccederct, & pcr 
procuratorerorefponderet,litcraq; totam peragcrcr ,atqj itacon- 
trareum ipfum.abfentera fententia ferri non poflct l.abfentem, de 
paenii \l.abftntem,Cde accufat. 

Minus , contra procuratorem re ipfa , quia etfi condemnari 
poffit,non tamcn excqui juxt.l.t.C.deftnt.tfinterlocut.omnjudic.cum 
poena fuos autorcs tenere dcbcat,non alios Ifandmm, C.depan. Vo- 
luit ergo lcx,rcum hunc.in vinculis caufaro diccre , ut, hoc medio , 
cos qui ic innoxios cfle cxiftimat adeife cogar male fiquide,d c co lex 
cogitat, qui venire nega t ,Naro qui male agir,luccra odio habct cap. 
confulutt ,deoffk. de/eg.ptoui plunb.exponit And.GeiUib.i depac publ. 
c.io.nu. 2.s.tf 4. Donell IS i6mmen.io. f Z\2t.hb.f.[entcnt.§.fin t q.}2.n.}. 
lAcnoch.de orbitr.iudtc.q. 79. n.}.cum fetjCf i&Qm qu.8o.n.2.i$ 3. 

Evicirousha&cnus,incriminalibuscaufis,&publicis judiciis, 
procuratorem non admitti. 

Ad rationes , pro afiirroativa , fuperius addu&as,quid rcfpon- 
deri debcat & quoroodo leges,in prefenri ;uris ca pite, fibi adverfan- 
tcs,conciIiariqueant,multum laborantintcrpp.ut viderceftcxhis, 
quac de hoc argumcnti gcncrc pofl vetcrcs , fcripferunt , Menoc h.de 
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dcpofitionisabordine, ac dignitateindicirurafSrmatBarr. inl.pen. 

5 adctiiaeKydepubl iudic.Cht. d.qutft.ji.verftdemetiam. Felin./W^. 
meminimus^n. 17.de accnfat.ckM quos rcfcrt Mcnoch diB. q.go.n.idp. 
cowmnRevayquik^untaTfOaovtntattprimopirl.i.anperal.caufap. 
peflat.redd.pojf.' 

Quxri foler , inquir ibi LIIp. An pcralium raufxappcliationis 
rcddi poffinr,quz rcs,in rebus pecuniariis ,& in criminibusagitari 
cofues ic.Respecunianafifit, nihil prohiber,alium admirtiSinau- 
tcm non fir pecuniaria caufa,fcd capitalis> pcr procuratoremagi no 
licer. Sed & fieacaufa fit, cxqua fequi folct pocna,ufquc ad relegari. 
oncm ,nonoportct,peralium caufas agi,fcd ipfum adeiTeaudito- 
riodebcrcfcicndumeft. 

Secundomovcntur pcrl.j} § puhliccdeprocur, \un&.I.f.de pccn. 
in quarum illa,Ulp.procuratorcmadmittit,incafibus,inquib.ab- 
fcns damnari pot,hic vcro abfente daronari polTc afierir, fi poenano 
fit ultra relcgationem.TVr/i^quia quandopoena duntaxat pccunia- 
ria,velalianon corporalis,inm'gcnda vcnir ,caufa propterqua,pro- 
curatorincaufiscriminalibus repcllitur,ceITct , quippc cum in ab- 
(cntesctiaro ,talispcena decerm,& execurioni mandari poffit. At 
rcfutanturpcr^r/.^».^^/J*^V.ubiPapin.indiftincleprocurato- 
rem in pubiicis judicns intervenire negat \ publica autem judicia 
nonea folumeiTe,in quibus decapite horoinisagitur,autpenacor- 
poralis infligitur,fed & curo pcenapccuniaria, relegationis,pnvati- 
onis,aur alia firoilisimponitur,docemurfA:/.2.^*^/./W/c. Nec re- 
ftringcrcliccbitallcgaram l pen.&d cafum ubi poena capitalts indici • 
rur , ut poftSocin. facit Rubeus f£<W.cumrcftri&ionem i)lam,non 
adroitrat gcncrahras vcrborum, ut rc&e aniroadvertit Menoch.</. 
qusft.$o.nu.i$2. 

Dcindefupcr^vi diftinclioni,cdiaroetroobftant,/.i.C.</r4cc». 
fithkih &/.ii. f.pubiici deprocurat. ubi cum dccapiralibus judiciis, 

6 caufis cafitalium criminum , fermo inftituatur, & An pro- 
curatorintervenirepolTer .quxftioproponatur, &vero, capirale 
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Ac,licetUlp, in objc&a l.an peraliumcauf.appeBred.pofintct 
publicum,& privatum judiciura,non diftinguat,fed ut procurator 
poirit,velnonpoiTu,intcrvenire,inid tantura inquirat, An pocna 
fit pecuniaria.vel corporalis,quia tamen de publicis j i udiciis , in d.l. 
penult aliudconftitutum iegitur,utique objecla/. /. exindelimitan- 
da,5c reftringenda vcnit, prout &cxfcholafticis Donctt. iS.commen. 
io.§.fin. ad crimina judicii non publici,cu ju(modi funt furtum , in- 
juna,&clcgem illam refert. 

f^jtc diftin &ioni,in tcr publicuai,& pri vatum j udicium,factar. 
obfta s l.i.in prin. C. ubifenat. vel clarifi. civiliter vel criminaliter conven* 
dumenimibidemdiciturquod clariifimi , obcrimcpublicum, ve: 
pri vatum, cui taroen procuratotcm,refpondcre non liccar, con ve - 
ti adip(uroImpcratorcm provocare poffint,n6eft ita exaudiendum 
quafi promifcuc,in publicis & privatiscriminibus , procurator in- 
tcrvenirencqucat, fed diftinguuntur dclicla privata civiiitcr , vei 
criminalitcr intenta,ita ut inhislocum habeat conftitutio in illis 
nonitem. 

Deindenude& fimpliciter ibidicitur,procuratoreronon in- 
tervenire.quandoautem hoc contingat,relinquitur in juris difpo- 
{itione,utexilIadiftinguamus, alio.qui fequcretur,quod fempcr flc 
in pnvaiis.nonclTetadmittendus procurator,quodapcrtiiriroe fal- 
fum cft. Diccndum itaqucr efpici, ad diftin&ionem d Irg.i.anpcrai, 
cauf.app?!IjLv\dc\icct,quodcon(\ituuod. I. 3. locuro habeat , in iis 
criroinum privatoruru cafibus,ubi procuratornonadmittirur, qui 
haben tur tn d.i.i.an peral.caufappell. adde Lz7.de decurdfigravm 16. C. 
ded:gnit.Mcc\och.d.quaft.go.tt.7. 

v£que,non obftat,/ if.de accufat. Agitur ibi de folo Accufato- 
rc.in quo.infcriptioncceflaria non cft ,curo crimen,folaro poenam 
pec u n i a ra h a b e t , u t pa t e t cx //*. . deltcl. & Lult.de furtu } ao- 

tante Mcnoch d.q $o.n.o. 

Ncccraod in pecuniariis ca ufis procura tor admittendus dici- 
tur, hoc ita exaudiendnm,quafi &in publUisjudiciisprocurator 
adraittatur,ficrimenmercaturpecnam pecuniararo,vclaliam,non 
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corporalcm;quippcconipcrcauraspecuniariasintc!!rgamus,€au. 
fas civilcs, ita ut fcnlus iir , in cnminib. publicis procurarorem noa 
admit ri ; in ci vili bus vcso licitc intcrvcnire , prout & fupra diclj. //. 
proconfirmatione fcntentiae negativasaclduximus, &cxindcpra- 
bavirous,ir*cf irainibus, publici judicii , procufatorem intcrvcnire 
non poffe. 

Ad Jecundum t pro communi opinione, adduftum argurxien- 
rnm,refpondetur,quod ne in iis quidcm cafibus,ubiabfcns damna: 
i\ potcft, plena rci abfentisdcfenfio,quaabfolutoria fequaturfen- 
tcntia^admittaturjUtparctcx/./o^/j^icW/f.&diccmuspluribuf 
infra. . 

Ad tertium-x ccfta n te rarione.adduclu m argumentum, rcfpon- 
dcri potcft,quod,licct prcicntia accufati.ad prcnam,&ad (cntcntias 
csecutionem^icccffaria non fit,quando nocorporalis , fcdalia quc 
porna,rco rmponcnda vcn it/ad cognofcendam raracn , & crucda rn 
veritatero defideretur,ideoquc,curo ratio, juris coftftuti, in totum 
non ccffct.fcd pro parte tantura, confcqucns eft, ncc ipfuro juscef- 
fare.Et h*c, de prima.antinomiar prx(entis conciliandx, exgenere 
pncnarurodcfumpta,&abinterppcommunitcrafprobatarationc; 
^/«diftingucrcmalunt;intcrab/cnria!allcgationcm,&caur* prim 
cipalisdefcn(lonem f ita ut,caufasabfcntix, perprocufatorcm qui- 
dcm adfcrro liceat.at caufa; merita rra&are non liceat. 

Sic cnim ipfc Pa pinian. m l.penult. § t depubl.judtc. pofte aquam* 
dixiffetiadcriroen judicii pubHciprofcquenduro,veldcfcndCdura 9 
fruftra procuratorSintervcnircifubjicit,quodcxcufationcsabieQ- 
tium,cx Sclo, j ud uibus allegarclicear,ita ut,fi juftara rationero ha- 
beant,fententia mdc dirTerarur.Facit deindetext wl /o e ,a ubhidcm 
Papin.cxcufarionem proablenrib.admittcdaru.cflr , icribir,ne»prac- 
ccden te trina citationc,reus q. tontumaxcondeirroctur, vcl dc ac- 
CUfatonsabfenris,prxfcnrcrcO,ca)umniapronuncic?ur, 

Idcro^r//iprobatur,"pcr/.7/.^^r»f*r.ubi Paulus Abfensreus, 
ioquir,caufasabfcnriar,pcrprocuratorcmrcddereporcri. 

fWcwdiftinaioncm^comprobatidcm Paui. mf Mtfyldr.f. 

> ■ ' . * 



Digitized by Google 



VI .GESI M A. iij 
/frjf,f#7.r<*.Ncque Accufator,inquit,pcraliura accufare,nequc reus, 
per aliuro dc fen d poteft, mfi ingrat um UberCttCD patron us ac c u fc t, 
autreiabfcntiadcfendatur. 

Urid*fircu*alibi locorum captivu$detincatur;vclinfirrous 
decumbat,pcrprocuratCKerofcexcufare potcrit ,urindcfcnrcntia a 
dirTcratur;prout,has&aliasabfcntixcauiasJure.comprobatas,re- 
ccn{ctMcnoch.dearb.judic^M.t.f»d.n.g4. 

£tdchacabfcnti*dcfcnOonc,Ulpianumw/rf./?.f.^/ir>,^p 
ftocurat. _& Alciandrum in Ug.h Cod.Jt.accufat.iccipicaduai cfle 
fcribunt. 

//^difplicctiUa,conciiiandiratio,interaUos,Cujatic£0.^/c. 
2£>.qucm fcquitur V \ilttius difeept./cbolaftic.c.t t. 

Srquidem ,q uod a t tinct /. j . C.de accuf. nc v c r b u m q u i d e m , ib i ha • 
betur,undccon;cCtura iuLnipotfir, Alcxandrum^deabfcnrizcxcu- 
farionc fenfifTc; Rcos capuaJiuin crinunum , abfenrcs etiarc , per 
procurarorcai, dcfcndipv-fle ,a . Ablolute & fnnplicircr , defen- 
fioncmdu-n noramai innoc nuar dcdu&ioncm inrc)hgir,««m de- 
f iio, non alio.quaraadadipla c*uu roerita r< fpiciat & a!iud fit, 
nuemexcufari^Uwdvctb.quemdeftndtJ./a.dtpu^.judK. Excufari ab- 
fcntiam,dcfcndi innoceotiam. »* 

Nectexturodaripofic, ubi,dcfcnfioni$verburo,abfolut£po- 
fitum,abfcntixexculationcm dcnotct. Oicitur quidem dtfenfio a- 
pud VzxAN.fent 16 §.neque aceufator. At non fimplicitcr&abforuic, 
fedciimadjeaovidclicet,^^^ Etfic/dcfcndcndi vcr-. 

bum, in przfentiquxftioncaccipi,& adipfa caute mcrita pcrtine* 
XC 9 2pcitCpmtCt 9 exl f p.g.uU t defuil.judic. Ubi.quemadmodum/w/?- 
quendt vcrbum,ad caulam principalero,cjufque roerira pr rriner; ira 
& defendendi vcrbum, non ahbquara ad innoccntiar dedu&ioncro 
refpicir, id quod & oppofitio , roanifeftc dcmonflrat , quippc cum 
verbum defendendi, & verbum excufindt, fi b i iaviccm </././><«. apcr- 
teopponantur. 

S/militer >quod a tt i n et lu.§ ipubliceprocuratoribm. adaliamjlla, 
defcndonem , quam qu* circa caufar rocrita fit ,icfcrri Jicquit. 
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P ubl i c c u tilc cft,in qui t ,U1 pian . a bfcn tcs , a q uibu fc un q u c dcfc n d i, 
Na m , & in capitalibus judiciis defenfio datur; ubicunque ergo , ab- 
fens quisdamnari poteft, ibi qucmvis , verba pro cofacicnrcm , & 
innocentiam cxcufantem,audirixquumeft,quodcx refcriptolm- 
peratoris noftri apparct. *Dtft*di & dtfe*fi$*u vcrbum, ad caufa? mc • 
rita 3 &innoccntiaedcdu£tioncropertincrc,fupradiximusW/.i,C^ 
uccufitionibm quam Ulp.mdJ.n. exphcat, ut patct ex fi n a 1 i b u s , alle- 
gati paragraphi, ver bis ,modo reiatis. Immo aperte ad innoccnti* 
dcdu&ionera,^#/r»/Mitf verburo, quoantea ufuserat,rcfcrt,& ad 
innocentiam demonftrandam , procuratorem admittit; atqni mJ 
mcentia v e r b um ,ali 6 ,q u a m ad ipfa caufae mcrita , rcfcrri non poffc , 
quisnegabit? 

Contraria: fentcntia? fe&atores , pro affercnda fua diftin&io- 
nead inuantias,rood6relatas, refpondereconantur; Legcs , inqui- 
unt.exlegibusinterpretari, &quxgeneraiiter,ac diftin&e loquu- 
tur fccundum eas,quar magisdiftinguunt,intelligere oporrer,*r£. 
I.26.cum2.(eqq.tf ib. Dd.delegib. Hartroan Piuor / quffijur.i8.nu ia. 
inque toto jure, generi pcr fpcciem dcroga t ur , & iliud potiffimum 
habetur, quod ad fpeciem dirc&um e(h Lgo.dtreg.iur. Ideoq;,qood 
unalcgc fimplicitcr, de dcfcnfioncdicitur, id, ex aliis lcgibus , de- 
fcnfionem fpccificantibus,&dcabfentizdcfenfioneexplicantibus, 
limitari&cxplicaridcbebit.Undc,quodA!exand.i»tf%./.i.C.^*c- 
cufit. Reos capitalium criroinura , abfentcs etiaro , per procurato- 
rem defendi poflc,ait,non dcqaavis dcfenfioncaccipi dcbcbit,fcd 
dc habili,& jure pcrro i fsa; Et c um ,ncc ante,ut omnes fatcntur , nec 
etiam,poftlitiscontcftationc«, incapitalibus judiciisproabfen- 
te,ad plenam dcfcnfioncm , «rinnocenti* deduclioncm , procura- 
tor a d m 1 1 1 a t u tjuxta l. io.I pe*.§.uitim. dt publ.judte . j u n 6t J.t.anpersL 
caufappeSat.Sc Paui r-fi*t.f.§ pe*.&Ht.t6. §.n*f.accufitor. conlequcs 
eft,quod in d.l.j.C.de accufat. dicitur,reoscapitaliuro criminum > ct- 
iam abfentes,per procuratorcm dcfendi pofle, non dc plcna, fcd de 
Jimitata dcfcnfione,ca fcil. quam Papin .indl io.tfl.pen .§ ult depubl. 
;W/c.dcfcribit,accipicndueffc:Etfin.abfcntixallegatio,propriefit, 
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&dicatur,abfenti*defenGo,&abfcntifle^^ 
ult.de publ.judic. & Panl./yto. i6.§ .»f^4ff*yS/#r.attanacn,pcrfyncc- 
dochen gencris pro fpecie, c tiam abiol u t e, defcn fion cm dicit, & fic 
lQt'\p'\,\ndJ.?.C.deaccufaf. 

Ncc cnim in jure noftro infrcquens cft , ut nomen gencrispo* 
natttrprofpecicctiatnca^cuigenustantumanalogiccafccundarib, 
& per poftcrius com peti t. 

T{ec hinc interprcrationi addiB. /.;. fatla?,quiequara incfle ab- 
furdi,cum nonoporteat, vcrba lcgum caprare, fcd lcges,cum lcgi- 
bos,probeconfcrrc,&qua monentc,quid dicaturanimadvertcre/. 
17.1.26.1.17.1.18.129.$ 10. delegib.l pcn.ad cxhibend. • 

Et,quod Pa pi n ia n i n dlpen.§ publ.judic. abfcntium cxcufatio- 
ni,defenfionem opponir, non omnero ,in c;enerc,dcfcnfioncm in- 
tclligi(n*m &cxcufatioable«tiaro,dcfenfiocft , ,teftc Paulo, d .tituL 
16. §.neque accufator} fcd intclligi , dcfcnfioncrn **? 'efo&K id cft, 
plenam. 

M norcm difflcultatcm effcautumant^circa/^j* §.publice , de 
procurator. dumenimllipian.fcribit, ubicunquc quisabfcnsdam- 
nar^capitaiijudicio^potcft, fbiqucmvis,verbaproeofacicntem, 
ckinnoccntiarocxcufantem, audiri,ipfummctadabfentia:a41ega. 
tionem,fe rc{trinxiffe,& illam intcllc&arn voluiffc; Aliud fiquidcm 
cffe,w abfentii innocentiamexcarfare , aliud e'm innocentiamdocere , & 
probarc>eum,unn(ontcna,cnmincabfoIvenduroefle. Excufari c- 
nnn innoccntia abfcntis rci h ; c dicitur ,cum quisoftcndir 5 no con- 
fcientiacommidi deli&i , non quod , tanquaro noccns fententiam 
fuprerfugiar,aut contumax judicem contcmnat,fcd aliis juftis dc 
caufrsiipfura abcffe, alioquin cnim fi pofl litis contcftationcm , a 
przfonte fa&am>reusabefTer,&pertriduum, pcrfinguiosdics, tcr 
citatus,fcnonfi(tcret, cx conturaaciaftatim condcmnaripotcrar, 
nifi cjus ablcntia juftis rationibus d cfenderctur,*/,/ /o.ibique Cujat. 

d.l.pen.§. ult.de publ iudk ldcm Cufatitib.io.cbfervat.c. tt, Aiiton. 
fzbt.inration.add.L^.jfpublice.DoncW.rg.comment.io. §.incriminaU 
W4*/7/.Utita,cuoi rciabfcntia dcfcnditur, fimulctiam cxcufc- 
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turcjus innocentia, ncfcilicct, excontuma«ia,ut noccnsconde- 

rnnctur. 

H*r/W,qu*proaflerenda fuadiftinclione, M faivarionc rc- 
fponfionum ad§ publice.deprocuralor.^ lyC^dea€Cufat.^x^x\im % 
contrarjxopiniOmsfcclatorcsadfcrttnr.cxipfornmfcriptis^vcibo- 
temisrelata,nequis,aliamfibiroentcm afiBngi.prarrendar. 

Ac , nondumiila folvunc , ncc antinomiaro tollunt. Mal- 
iemrefpondere,quod prxtcrabfcntiaeallcgationc.innoccntic.quo- 
qucdcfenGo,petmittatur , in cafibus , ubi rcus abfensdamnari pdr, 
q uaii s c ft , fi q u is b o ro i ncm c aft ra v c ri r , 1.4 • 2 .adl. Corn de Sicar. c*i . 
mcn Izfae roajcftaris commifit Itbj.feud. tit.tp. in apparirore pcrfidc 
fe gcrcn r c, l.ne diu, Q depcena t i n h *x reric a bl ente,c. cumcontumacia, de 
haretic.in6. dequibusiareMcnoch l.quaft .go.n Aucorero, data? 
folutionis.habcrousipfumUip.ita fc cxpjicantcm,/*»/ i^.fuhlici, 
deprj)cur.\xb\cvLnc\\ abfcns Jnquit, qms damiuri pOtcft,lbj qucmv>», 
vcrba pro eofacientcro,&innocetiam cxcufantem ,audiri xquum 
cft Eodcmquefcnfu.rcfcriptum Alexandru*/.* C.de accuf Jt.Acci^i 
dabcrc,autorc(tidemUlpian./«^^^//£i,ubiadrcfctiptum Alc- 
xandri fc refcrc.iodcqi fuaro aflcrtioncro compiobat. 

,SW,non dcfunt , qui nc eoquid em cafu, iacriminalibus cau- 
fis procuratorcm adroittunt,ubicontraabfcntcm procedi,&inab- 
fcntem/ententiaterripotcft.proutfacit Mzxi.inpricl crim.§fco.ui- 
tur.n Z7. Va n X.de nnQit at.tjt.de nullttat.f mtent.ex defecl. mand. num.i7. 
Boff 'totrattat.cauf.crimin.tit.anincriminaUb. iudic. quit ptjfinterv.pro 
$bf CUr. inpr*8,cnmin K ( fin.q /.£caliiplurcs ,quos, poft Clar. 
</.*.//.iongo Catalogorefcrt,iScfcquitur i Mcnoch.^.^o.». /i/. Mo- 
Venrut primbpcrl.i .anper •al.cau/. appetlu \reddipoff. ubi LUpian.indi- 
irindc negar , in caufis capitalibus , rcuroabicntem , perprocit- 
ratorcm dcfcndi pofle, fivc damnaii palTit \ fivcnon poflitda 
rnnari. 

Movcntur/Z**W* per l pen.§. ult.de pubUudic. jundt/ io.e ca.uhi 
Papinian.ncgat, inpubiicis judiciis, abfcntcropcrprocuratorem 

dcfien 
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dercndipo<re,nccdiutnguit, Anaccufatus fitabfcns,rel prarfens, 
Ancontraabfcntem; ad definitam proccdi pofTir , vcl nonpoffir. 
Immb, acc eo cafu; u bi abfens damrrari potcft , pcr proc ara to rera , 
ipfum defendi poflc, haud indrcar, alioquio enim rlruftra dixiflet 
excufatiorreroabfcntisejudicialregarc liccre,netcrciratusrcusda- 
m nctur , (ed ut fentenria inde difTeratur, fi damnari ablcns, & fea- 
t cn 1 1 a c o n t ra a bfentcm ferri non poffer. 

Tertid, cum ind.1 to.tf l.penJepubl.judic. abfcn t!2 ca u fas, pera* 
iium allcgareconccdatur, ccexcufaror admiztatur , utiquc intclli* 
girous,rejcc>am eiTeprocuratorcm,alioqninenim frufttlinfubfi- 
dium cxcufatoradroitteretur.fi procuratoradmitti pofler. 

$ustth furTragarur tcxtus lnc.veniens t c.fuptrhi6 t extrJc*ccu. 
fitionib.vbi contra abfcntem proccdi poteft,ad depofitioncm abof. 
ficio,& raTOcn nonadtT)irtirurprocurarorfcd excufatortantum. 

^/^wargumcntumft*ppedirarPaul.V.^«/e«^//./.»c^af- 
cufator , ubi , cura dicatur , Rcum per aliuro defendi pofle, & duo 
rantum cafus cxcipianrur, Nifringraruro libertum pat-ronus ao 
cufet,aut nifi rei abfcnria dcfcndatur , ubi cafus fuprapropofitus, 
quando fciliccr conrra a bfen tc m proccdi poteft,roanebir fub regu 
1 a , n ec p r o c u ra ro r i b i a d m i r r erc r u r ,*rg /. ii . inpr. de judic. fj ubi q*u% 
agere ve! cMv.dcbVluti fcntentixillius argumenta, refcrt Mcnochi 
d,qu<tft.8o.n.t}f. 

At,facilis eftrcfponfio: quod cnim djximus,prarterabfentiat ' 
atlegationem, innoccntiar quoque defenfionem pcrmitti ,in caft> 
bus, ubircusabfcii* damna- » potcft ;non dc plcna,quam abfoluto* 
rta fcquarur fcntcnria , (ed de qualificata & hmitata dcfenfio- 
nc, qualcm dcfcribit Papinian. inl.tv.tf l.fenult.depubljudtc nirol- 
/um, ut fcntcntiai aliasincomumacem fercnda, diffcraturjntclle: 
clumvolurous: 

. Nccenim Papini* d.l.io.tf d.lptn. de folrabfcntijecxcufatio* 
neexandimus, ut plerique faciunc, ted latius aliquanto accip* 
aius, turodcabfcntix, tumctiaroannoccntiarcxtulattonc, ita nt 
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cx/.^-*. depubUudiclt t.§.i.ad llul.de adult. I. 1. an fet alium caufr ap. 
^r^.^.addcfcadcndunocrimcncapitalciprocuratorintcryc- 
nirc non pofllt , mui co minus dcfcnfor admittcrctur * cum in hoct 
m_jorfitprohibcndi ratio, quaminillo. Procuratorquippccuor 
mandatoagit,& juCfu Oomini negotiaadroiniftrar,/ t.inpr.depr*. 
curat. Atdcfcnfor, citra exprcffumroandatum,addefcndendum 
venit,definitorcWcfcnbcc. inparatitl. Digeftor.deprocurat.num.it. 
Undc.quodpcrprocuratorcmagitur, pcripfumprincipalem 9 agi 
ccnfetur.ita ut fcntcntia,«ontraprocuratorcmlata , ipfidomino 
TiO*.c*Tj.io.Cjeprocmrat J. 8. C.detranfaclji; infin.de minorib. quod 
fccus cft.in defcnfore,quicum,citra mandatum , ad dcfcndcndum 
veniat,urique f_&umc>us,reoobcfle non potcrit/.? .§.4 deinteero* 
gat.injure factend.L49.de procurat. I. tj depaB. Gcil. /. objcrvat. 4S.nm^ 
mer.i.&t, 

Idcro, deinde, in terminis quafi deeidi, & negari videtur , in l.t. 
C.de precur. ubi,cum quaefitum eflet, An nianto,pro uxorc, ad libel- 
lum appcll_tionis,rcfponderc liccat ? in caufa pccuniaria,id liccre, 
rcfcriptumfuit jquoipfo, fatisinouitur,incaufacriroinaM non li- 
ecre; quod cum, in perfona mariti, fit refcriptum, ncc is, pro uxore, 
incaufacriminaliadmittatur,mult6minus,patcr,pro filioabfcn- 
te,admittetur,cumtantanonfit,intcrparentescclibcros,arTc£tio, 
quanta intcr marituro & uxorero, prout teftatur vita comraunis , <5c 
depingiturGV».c.,2.Mjrf.-./0. 

Acccdit,fcrfj-,rationisidentitas. Cur procuratornonadmic- 
tatur, fed ipfiusrei praefcntia dcfidcrctur, indc^riwflcTidiximus, 
v quoex fermone ejus,& vultu, veritas , crui, & dc criminc rcctius ju- 
dicari , Sccognofci poflTK;roultaquippcfunt, in vultu,6c fcrraonc, 
exquibus autdetcgitur confcicntia,adroiffi , aut innoccnria con- 
firraatur, rcfercnte Arcadioi»/./*? § pen.de quaftion.&Tnouctitc Ci* 
cerone Ub.t.offic. 

Unde & in civilibus, ac pecuniariis caufis , non rarb ipfimet li- 
tigantes,perfonalitcr,in judicio^comparcrc&adinterrogata^pro- 

prio ore ac fcrmonc, rcfpon dcrc ; ubcnt ur,fi ita judici federit , & , ad 

Hh crucn- 
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eruendam vcritatcm, ipforuro principalifi pracfentia conducerevi- 
deatur,qiippe quod , praefcns, minus roentiri,cV plus vcritatis alla- 
turus cenfeatur, qu& fi, pcr procuratore,cauiam agcre pcrroittatur, 

pertex.in lpen.de interrogat. injute facJ.fin.Cdeprocurat. piout , in Fa- 
cultatcnon fcmel rcfpondimus,&in Dicafterioprovinciali Jcncn- 
fi, acfacultate juridica,rauhotiesitaiudicatum, &rcfponfura fu- 
WTc,annotavit Dom. Atumxus,/« decifiontb frenfibJecif7nu.19.cum 
/r.</.adftipulatur glofl inc.litcras /4 cxtr.deprtfumpt. Bald indJ.fin. C. 
deprocurat. Clar. lib.f./ent. $ fin qudft.;z.n 11. q < $;.n z.infin. Arqui, 
patre,velquoaliodefcnrore,admiro,veritas2queoccuitarctur,ac 
fictet , procuratorc inten enicntc , quem proindcjura non ad- 
mittunt; 

J>/W^obidetiaro,adcognofccnduro,&quoveritascruatur, 
ipfiusaccufatipraefcnriara , defidcrari diximus , ur, fi fpontcfatcri 
nolit,fub fint tamen jnfta fufpicionis caufac , confeifio , pcr tortura, 
cxprimi poflit, quod <& ipfum ricri ncquit, patrc, vclquoalio dc- 
fenfore,pioabfentibus,adroi(To. 

Cltaximc vcrb, ad cxequend um accufati prxfentia rcquit i tur, 
nead pocnam corporalem condemnatus,aufugiat,&(cntenriacn 
contrafeIatam,eludat, contralfiprdtor.deiudic.quod utiquc ficrct, 
fi parens,ad dcducendam filii innoccntiam , admitteretur ; fiqui- 
dcm, ncccontra-fiiiumabfenterD, fententlafcrri po(Tct/.*/>/f«/M»,dr 
pttn.labfentem,Cdeaccu/at. Ncc niamcontra parcntcmipfum pro- 
ccdi,pcr tcxt in l fancimus , C.depan. 

Etfienim,quialiumdcfcnderc intendit,admittaturfi caveat 
judicatum fo\viJ.46.$. z.l.n.infin.t.siJ.fi.deprocurat.xd rarocn, in - 
caufis criminalibus non obtinct, ut recle aniroadvertit .McnocrWf 
arbitr jui qutflJib. 1. qthtfi. fo.nu.ijf. verfic . rurfm. Et fruftra a parre, 
rcfpcclufiliiablcnns,promittcrcrur , cum inabfentcm fcntcntia 
ferri nequeat,utdiximus, multoque minus fcntcntia lataoxcufa- 
tioni mandari.abfcnteeo, in qucm executio fieridebercr: ncc et- 
iarorcfpc&u fai ipfius , parens ita cavcre poflct ; cumcnimpro- 
^V35t-..„ w mitii. 
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mitti non poiTir,nifi quod habem us,ncc poeoa de aliis rebus, quam 
quarumquiseft Oominuspcrfolvi, & vcro mcmbrorum fuorum, 
vitarque^neroofic Dominus l liber bomo /5 adl.aqutl c.fi nonlicet.cauf. 
2j.qudftf.n0n potcftfe,ullo quiscontraclu,ad f oenaro corporalcm 
obligareaucfanguims poenam,abalioinfccavcndo, vclfidcjuben- 
do dcrivarc i Ncc juris , fcd in j uria? cflct corpus innoccntis,cx alie. 
nodeli&o, atfl gi,fiquidcm cum poenanihilfitaliud^quam delicti 
cocrcitio,ibi duntaxat crit poena, ubi deliclum.nc poena delinqufc- 
toroegrcdiJcd(uosautorcstcnercdcbebit./<g./i«c/WA0 , zi.Qoddt 
pttn. leg. i. §. 7. de decurtombm , leg, nemo j, § pattatur , Cod.de epi/lop. 
audient. 

QjOucomita fit, &rationes,proptcr|quas,procuratorincau- 
fiscriminahbus.miblici judicii repcllebatur,inpcrionaparris, pro 
filiointcrvcnicntis , rum quoadcognofcendura,tura euatu quoad 
exequendum,pcr arquc militcnt,idcm dc hoc ftatucndum,quod de 
perfonaprocuratoris rtatutumeflcdixiraus, fiquidcm, ubicadcra 
cft ratio.ibi idcro jus cfle dcbcbir,/w vulgata. 

At his non obftan c ibus.pat rem in propofita fa&i fpccicad de*- 
duccndam filuinnoccntiamadmifirous. 

Eodero modo Jurcconfultos Acaderoiarum, Marpurgenfis & 
Jcncnfis.refpondiiTcrcfert, Dominic. Arumi* decifforenjib.decifi 7 \ 
num^.tf 4f. 

Candcraque fcnt cntiam ,ccu humaniorcm , & xquiorem,intct 

alios,in thcfi, tucntur,& dcfcndunt Jul.Clar. //£././?»* § fin.quaflu. 
Mcnoch.ir arbttr.judic .qu* ft .Itb t qu4ft.80 a.97. 

Probatur^r/wu pcr/./ ff.de Itbcr.cauubi parcnsad ftlii,& viciflGm 
filius.ad p.itris l bcrtatealTcrcndam,admittitur,quia, ut fubjicitur, 
in i.proximh feq. (crvit us filii , ad dolorem patris & fcrvitus patris,ad 
doloreraacinjuriarafilii, porrigitur , qux ratio cum innoftro ct- 
iamcafuobtineat , ncc minus fitludtuofum patri vidercfiliuro fu« 
um perire , & indcfcnfum rclinqui , idcm ctiam jus obti 
ncbit. 

i?c/WcrauoncpropriiintercflccuiUbct,ctiain caufiscriminalib. 

Hh 1 intcr- 
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inrervenirelicercconftanscft Do&oruro traditio.pcrnotat aClar. 

dq /j.n./.Menoch .dq.fo.n.97. Atquiconftat,maximc intercflcpa- 
tris,fi!ium habcrcfuperftitem , non fecus ac (eipfum,quippccum 
pater&filius unaeadcmqueperfona eflccen(eantur,&filius fit por 
tio vifccrum patcrnorum, / fin C.deimpub. & aliu jubjlit.l qu$d 
metm cauf §. fin.lnfl.de mxaitb.acl tomb. Unde, quando pat cr caulam 
filii agere,& mnoccntiam accufati dcmonftrare fatagit.non taro de 
alicna,quam dcpropriacaufa agicrcdendum eft.tcfteJCto/*/.*.^. 
3 . quand.appeUand Jit ^ubl, cum quifttum eflet , An con/un&us pro 
conjunclo , capitisdamnato , appcllare voIcns,dicfccunda(utfit 
in caufa propria) an rcrtia (quod fit in caufa alicna ) appeliare debe- 
at, fecunda dic, appcllari dcbcre, refponfum fuit, quia qui fua inter- 
cfle dicit propriaracaufamdefcndit,uthabent verba dttl. l.i.f fin. 
quand.appell fit. 

Probatur/fi7/*per/ exigenditi C.deprtcur.vbi Alcxanderraul- 
to juftius eiTe judica vit,filium Accufati, etfi lcgitimam xtatcm non 
complcviflet,audire,dcfcnforcfE patris,quam abfentcm,quaficd- 
tumacem &indefenfura,gravicondemnationearhcerc,idem raul- 
toraagis indicatur us, de patrc fllii accufati, cum major fit ratio ad- 
mittendi patris,quam filii,pcr fuperius difta. 

jQuartp facit in fimili,quod dominus ad defendendum fervuno 
admittatur l.it.depubl.judic.t.z C.deaccufat.tf infcrtptiomb. quod^um 
fiat,obintercfTcpecuniarium , nec rainus intcrfit patris,filiurlha- 
bcrefalvum,& criminisinfontcrn,ad cxcmplumdomini,utiqucflc 
patcr pro filio admittctur. 

Conrcrt deni% quod A b bas pro Monacho, Epifcopus pro cicri- 
co,magiftratus profubdito, rationcpropriiinte^flc, intcrvcnirc 
ponint,uti poftgloff.& Do&ores communiter, tradit Menoch. de 
arbitr.tudic. qu.lib. /. qu / 00 . Clar.d.qutfl. M.n.f. 

Necobftantrationes proncgativaaddu&a?. Quodcnira primir 
de procuratorc aftcrcbatur, huc non pertinct, cum procurator fit 
ca u fa alienae, in noftro vcro cafu non de aliena , fed d e propria cau- 
% iatcivcaicnuuGj , 5? proprio intcreflc tra&ctur> aiieno nominc, 
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coobjedafuit, roarirus nomineuxoris,in caufa criminali non ad- 
roittatur,quia,vimandati ,ab uxorcfibidatiagcrcinftituit , curo a- 
lias, rarione fui proprii intereiTcadroiflus fuiffct. 

Derationibus,& caufis, cur)ura accuiaturoipfummetadeiTe 
rclint , qnod^r^adduccbatur , fciendum, accufati praefcntiaJn 
prxfeoticafu, ad cognofcendum non cfle opus, duro paterfilii fui 
innoccntiam , ex alns , quas habere prztendir, probationibus & ar 
groentis.demonftrare fatagit; Scntentiam vcroquantum atnncr,fi 
, rllii innocentia fufficicntcr pcobata inveniatur , fentcntia fcrtur 
ab!olutoria,adquam pracfcntianon rcquiritur,fin veroinrervenies 
patcr, in pxobationc dcficia t,accufatus ipfcmct denuo adcflfe jube - 
t ur,eique,ceu melius fbrte inftru&o, caufam redintegrare,&dc no- 
yoagerejtcet. 

£tb*c dc rationibus , tam dubitandijquamdecidendi, cafus 
nobis propofiti. Coronidu loco raoncndura,quod,quibus cafibus, 
procurator,veldefv:nfor,incaufiscriroinalibus, non adroittitur,ni- 
hilominus liceat articulos dcfenfionalcs cfferrc, & j udicis officium 
implorarcutdefuper, teftcs nominati,proinforroando judice, & 
cognofcenda abfentis innoccn tia, examinentur , uti poft Jafonem, 
&alios,cautelamhancnotat&pracjudicio Jcnenfi,comprobat Do- 
minicus Arumaeus deajionum forenfiumltb.i dectf? .circafin* 

Et hanc Ammuoem effe Docloruro opinionero , poft multos 
a fc allcgatos, tradit Clar. tib.f./enteut.f.fin.quaftji.num. 2. ratio , in 
proraprucft.quiahoc ipfo,nihilaliud petitur,quaquod Judexali. 
asexofrtciofaceretenerctur,tcneturquippeJudexbonus,omnibur 
modis vcrita tcm indagare , & cx ofncio pcrquirerc, de innoccntia 
rci,e tiam nemine pctcn tc. 

Netobfttbunt , quxcontta cautelam hanc,incontrariuraaf- 
fcrt Clar. d.qutfl o.w.iubiopinionemillam.abfurdam &ridiculara 
efle, ait, quia hoc modo deftrucretur,tota pra&ica criminalis , nam 
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Dullus,inquiGtus,velaccufatus,comparercrper^aliter,adfe dc 
fendcnduro, fcd vcl cxofficio,vc! perhujufmodicxcufatorcru , fa. 
ccrctteftcsadfuidefenfioncm cxaminari , abfque ullocapiris fui 
periculo.&itanunquam rcus poflctexaminari^ncqucrofqucri^ncc 
utia coadem natiofien ; non ahftat, inquarojlla confidcratio , fiqui • 
dem jCOcafu,quodfi r , ad privatam ipfius judicis inforroationcm 
fit, ncc publicario tcftiuro pcthpoterit, fcd in fccrcto , attcftationes 
habcntur,6rpubIicationero percfisrcpclliturjCum^aliofincAcfFc- 
c"tu,infortBat:oiila fufcipi folcat. 




DECISIO VIGESIMAPRIMA. 

An f$ quatenw k /ententh incaufis criminalibw lata 

appeSare liceatf 

■ * t ' . *«r 

Um a fcnrcnii? in ctufis criminalibus lata , ab infcriorc ad 
lupcriorcro judiccm provocarcliccar, in caufaquadaro,ajudi- 
cc& AdfelToribusjudiciicnminalis.quodeft W.ad facultatcm ho- 
llram tranfmiffa,difpiuatum mcmini. 

Et fanc in cafu A&orum rranfmiflbrum , appollationi non rc- 
clcdefetri,dicendum vidcbatur. 

Siquidem (qua?cfi^riwjicntcntiaenegativxratio)nciurequi- 
demciviIi t inatrocioribus deli&is,appellationi locumeflc, (i rcus 
crimeniplcmct firconfcfius , conftat cx I.144 devertor.Jignific. ubi 
Labeo, SiquapanacO^^w^mulclacft.fiquamulcxaeft, poena eft. 
Paulus,utrumquccorumfalfuracft,naroqueharum rerum djifimi- 
litudo.cx hocquoqucapparet , quod dcpoena provocationon cft, 
fimulaiquccmm ViCtusquiscft.eiusroalcrtcii.cujus poena eft ftatu- 
ta,ftatimcadcbetur;ar mul&aeprovocatiocft , ncc ?nrc debctur, 
quaro aut non cft provocaturo,aut provocator vit\us cft,ncc aJiier, 



uam 11 is dixir,cui dicc rc liccrct. 
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Cuiadftipulatur/.2. Cod. tfuor.appeSat. non rc c tp . u b i C on ft a n t i u $ 
& ConftansImpcratoresadHieroclcm conf SyriaeCoelcft. Obfer- 
vareeurabi5,inquiunr , ncquis homicidarum^vcneficoruro, malc- 
ficon m adulterorum.itemquc eorum.qui roanifcftam violcntiam 
corrmifcrunr, aigumentisconvi&us , teftibus fupcratus, vocc ct- 
iam propria, v'tiuro,fccluiquc conr\ffus,audiaturappeUans. 

idem iufpccic dc criminc Raptus , & quod incoqrovocatio 
locum non habcar,conftirutum Icgimus,/W*mt C.derapt. virgin.w 
bi Juftinianuslmpcraror, provinciaruro Rccloribus,aIiifquc judi- 
cibus,raandar, ut Reos comprchcnfos fimul acdecrimincconfti- 
tcnt, ultimo fupplicio affinant, ncc fi appcllare vclint, ullam cis 
«oncedant liccntiaro. 

Idqucmaxime obrincr, fipublice intcrfit, damnatum ftatim 
puniti^cttcxt.int.it.fyigdeapprllationilr. ubi ModeftinuSjConftittf- 
tioncsjnq jit,qua: dc rccipicndis vel non recipiendis appellationi- 
bus loquuntur ut nihil novi fiat , locum non habent in eorum pcr- 
fona,quosdamnatos ftarim puniri , public e intcrcft , iufunt,infi- 
gnes larroncs,vcl fcdirionum Comiratorcs, vel Ouccs fa&ionuro, 
Marant,i* Specul. part. 6. §. $ quandoapptSatur, numcr. ty*. cum ali- 
quotfcqq. 

Jam vcrb, in cafu propofito, dc commiftb latrocinio, (in quo, 
dicla I.16. Appeliacioncm prohiber)agcbur,dequceocx propriaac 
«ufaticonfeflioneconftabar,& infupercxpedit Reipublic hoc prae- 
fcrtim dcpravato icculo , & in tanta dclicHorum frcquentia mora, 
Reospuniri. 

Idque Jecundo , prrtr r jus cororounefupra relatamoronino 
vclle vidctur.confuctudoapud Gerroanos rcccpta. Siquidem,pcr 
generaiero Gcrmaniseconfuctudincm , in cautlscriminalibus, ap- 
pellationcsnonadmirti, fedpoft latam fcntentiam,ftatim pro ar- 
bitriojudicis,remotaomniappcllationc, exccutioncm ncri vulgo 
receptacft criminaliftarum fcntcntia< 

Tcftanturdc illa,quamdixict)n(uetudine Joachim KJynf ctntu. 
v 01 fcvation vv. Idem Rejponjo.7 nu.ifJccad.prim Refyonfo.f9n.61. 

decad 
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decad.ftxt.r\ndt.Ge\\Mb.i.obfcrvat.c.r.num.2g.ldcmdepac.p»bIic.liir. 
l.cap.20.num.?$. Joachim Beuft.rwra£ de iureiuran.num 97. Ncc ulla 
aha p;obatione mdigerc videtur.curo fi t notoria, juxt.Bald.i* /.ma 
UerVous num.i?.verf.Stiflaconfuetudo notoria t Cod.adSC Peffeidn.idcm 
BAd.inl.fifugitivi^numerj.C.de/erv fugitiv. inl ficumz num.f.Cod. 
quandoprovocare non efl neceff. Alexand m /. unic. CutquA defunt advo- 
eat t part.idcm f.confil.i4%Zttinl.leqe lulia.n.ydetefttb. Matth. Colcr. 
decif9g.n.tfMyt\C\ti%.f.ob(erv.96.num.6.f$7.t\t\dt.Gz\\Mb.i.obfervat. 
cap.?6n.i6.\dcmlib.2.obfervat.cap.ii.num.i7. Eraliaseriara , Doclo 
nbusdcconfuetudmcattcftantibusfidcsfuhabendajuxt Barr inl. 
dequibus ?2.quaft.4. c Dtge[i.delegib.^z\d.ibid.Czthct^ti.decifi4t.num. 
16 .F rancifc.V iv. lib .1 commun.opinion.verb. Doclori Famof.Gibticliibr. 
i.deprobationtb concluf.j.Capyt decif. /7 6. n. 18. LiurcDt.KiTLhov.coM. 
mun.opinion.centur.t.concluf.A.f. $ contluf.47. G rafl'. commun epin.lib.i. 
cap i.quaft.20 lAyt\fit\g.obfervat.pracJic.ceut.6 obfervat.41.num.ycum 
ficfcj ubi muitoshujiasfcntemiai Autorcs rcccnfer,earaq;commu. 
nem & in Caraera Irapcriali receptam ait. 

Pofleveroftatuto , vel confuetudineinduci ,ncin cauflscri- 
minalibusappellerur , cenent Do&orescororouniter>Didac.Co- 
vzttuv.inpracl. quaftionib.cap.t?.num. 6. Capyt dedfif7.nu.17. Mol- 
\ct.libr.4 femeflr.cap 3 ? Jul C lar in pratftc .crimtnat.ltb. ^fentent^ .fin. 
qutfiion ^.ubiait,valereftatutumdifponens,quod in cauflscrimi- 
nalibus nonliccat appcliare, eamqueopinionem effe communcro, 
nec ab iila in pra&ica rcccdcn d um ,1 r q uc i t a ;n Ducatu Medioland- 
n,oranesappellationes ac nuliitatis qucrelas, incaufiscriminali- 
bus per conth t u t iones publicas,cffe fublatas refert dtcl.Uc 

Eodemquc modo in Flandria fervari nec appcllat iones in cau- 
fiscriroinalibusattendi , etiamfi Reus non fu proprioorccrirocn 
confeflus, attcftatur Jodoc. Damhoudcr. tnpractic.criminai.cjp.i49' 
n~m.2.zc\itu$iCi*t.d.qu<eft.94.num.?. Erprobatur exeo,quod fta 
tutum velconfuetudo poflit tollerc juscommunc teg.de qutbus ?». 
§ I'j9tb J. fin.de conjl it utionib .princip § fed naturaliajnftitut.de iur. 

civil.l .i.adi aquilx.ult.iu jfin.de refeript.in6.c.?.€.ult.infin. 

diflinB. 



VIGE^IMAPRIMA. 2s 
dtfi'mcl.4' Bald m /. i de legib Jaf./* d.l.de quibm.h.6pXlbvmus.in com- 
mtntar ad c. Alma mater y de fintent. excommun.in 6part,z.in princ. nu, x, 
. Geil i obferv.;6. n.i.cumfiqq.ldcm lib z.obfirv.il num.r. W 
Nec,f?r//0,jus illud.denon adroittendaappcllationeincrirai- 
nalibus,caufa introducliva dcftituitur,fcd juftis fubnixum eAratia- 
nibus, falutem publicam concernentibus;ne nimirum provocancK 
temeritas,autoritatcm & reverentiam judiciorum labcfa&et, 3r 
ncdeticltamaneantimpunita, fontcs debitis poenis fubtrahantur, 
aliique hoc modoad patranda flagitia incitentur , aut in malo pro 
pofico^vitaTqueraalitiaobferventurjCumjadmifsaappclIatiohe^fa 
cilr f ficri pofllr, ut lite pendente Accufati vel aufugiant, vel morian 
tur,ficqucdeb/ra?pcenzfiibtrahantur$qu6dahis cxcroplooflcpof 
fer,audcndiconfimiliafacinora. Jam vcro,Rationcprolcgeefle, 
ubirationamhabemus bonam Rcipubl accommodam, non cflc 
neceiTequxrere legem,cemtarex c confuetudo,§.p8rr0,dift.i, 

£2uartb,QonCuctudo, denon appellando incaufiscciminahb. 
publicalmperiilegccoroprObara^ficquecx jurenonfcripto , fcri- 
ptum faclum fuiffe viderur textus in ordinatione Camcrx Im pcria- 
\\%part.2,c z% §.item nacfj&cm/ubihabetur,invctcmse,facriRoma- 
nilmperii , confuetudini repugnare,fiappellationesincaufis cri- 
minalibusadmittantur, £oncordat ReceiTus Auguftanusde anno 
K3o,ubi(ancitur,quod Appellationes in Camera Impcrialiacau. 
Oscriminalibus,contra receptam,facri Roroani Iraperii,confuetu- 
dinem,introdu&a,in pofterum admini non debeant.Quibuscoa* 
ftitutionibus, utpote recentioribus, (landum,non attento,quid jtr- 
recivili vcteri fitczutumj.fin.de conftttutionib.princ. I, i.adleg.AqutlA. 
i.inprm.adleg.FacidJ.i.gfifirvi rp.de quafihni. 

Unde Quintum , pro rejicicnda appcllarionc fundamentum 
rcfultatj Cum enim Judex & Adfeflbres Camerae irapcrialis prohi- 
beantur procclfus Appclla tionum a fentcntii<,in criminibus publi- 
ci jiidiciilatisJnterpofitarum,dccernere,/>4rr.i.or^/>wr.C<iwfr.f.2^. 
f .ttem itac^Di'm/3c di& Rccc llu Impcrii deanvo tf;o. f.item ateffljo tU 
l^CtO t>ort pCtnUcrjCM ©acfem> atquc ita ctiamin Cameralm- 

Ii pcriali 
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pcriali obfervari folear, annotantc Gcilio hbr.i .obfervation.prjclic. 
cap. i.#*m.;6.&Mynfingerotr#/Ar. 4. o^ri^/.^.utiqueidcro in in- 
• fcrioribusquoq; tribunalibus, & curiis obfcrvari dcbebit , fiqui- 
dem judicia inferiora ad modum & formam.judicii Camcrads rc- 
formcri ac fccundum ftylum ac confuctudiucm Camerxordinari 
& conformari jubentur,juxr.receflum Deputationis<& *nno 1600. §. 

toavciUbcr. 

Confcrty£x7*,quodjureetiam Saxonicoincriminalibus non 
concedatur AppeIlatio.fi poenacorporis afflicliva Reoimponenda 
vcniatjUtitcftaturCoIcr. decif.112.num >i poftBenedicl Rcinhard. 
difTerentiarum jurisciviliscx Saxonici part.4.differ.ip itcm part. /. 
difftrent.24. & Autorom anonymum diffcrcntiarum inter jus civi- 
Jccommunc & Saxonicum , dffer. v$6. pertext.//£r. 2. iavfottity, *rt. 

12. ibi Q^CirDC ctn 3J?ann gc fangcn im $cricfy / cr r\w fcm ^rifccil 
fdjclmt. 

Septirnb,pcT defuetudinem etiam juracivilia tolli,&abrogari, 
COnftar l.de quibus } 2. tnfin.de legib ubi Julianusjccl . i fTi re,inquir, 
& illud rcceptum cft , ut lcges non folum fufTragio legislatoris , icd 
ctiam tacito confenfu omnium , perdefuctudincroabrogeniur 
Mcnoch. depr<tfumpt.lib.i pr<tfumpt.2 n.t. 

Undceftquod ftatuta in ufum non recepta, pro non fcriptil 
habeantur,ncclubditosobligcnt, prout in fa&icooringeniia ali- 
quando rcfpondirous,6cannotant EmanuclSoarcz mthefauro com- 
mun.opimon. lie S.num.ipi Matth.Gtibild.cQmmun.opiitioK §.(latutum 
req.7. Jam vcroinloco ubicaius contigit, vel fando maudjtum e(- 
fe,afferebat ur, utin criminibus judicii publici appcllet ur, nec poffe 
daricxeropium,ubi ralcquid tcntatum , vel appcllatio reccpta fuc- 
rit.Quarecum ufus &(tylusfbri pro legefitc ex literu^deeonjlitutio- 
«i^.appcllationidcferendum non cfle. ^ 

*Dejiique &illud incafu propofito, quo minus interpofitaap- 
pellatio admittatur obftare videbatur , quod fententia a qua ap 
pellarum fuit.non deflniriva,fed intcrlocutoria tantum exiftat. S 
^uidcm Accaufatoinjun&afucrat pcr fcntcntias>,probatio in.u 
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& 1 14. artic ulorum defenuonalium>qux utique raera cft intcrlocu 
toria. Atquiafenrenria interlocutoria appcllari non poffejuris cft 
certi.per rexr. in l.t.de appeBttionib.recipiend.leg.ame 7. C.qucr.appeliat. 
nonrecip.i.cnt cfui 6 .§ fuper hu ,C. de appeBationib.c nonfolent §.fin. cauf 
2.cf f j*ft.2. BarioJ/W/# ieg peauit. (Jod. quor. appeti.at.mn recip. Guid- 
Pjp. decif 7f.num. t Maranta in Speculo part. 6 .§ ' demumfertur fcn~ 
tentia, num.fi. Idcrri d.pxrtj.§ $ quando$ { appellatur. r?u. 305 Geil /. ob~ 
fervat. 1 2?. inprinap Idem i.obferuat. ip.per totum, Myr.finger.cf*- 
tur.+.obfct\\4$. 

Athis iv?n obft intibus Appellationem in cafu propofito re* 
£te fnrerpofirao fuifle, & a jadicead querarecipioporteret, Re- 
fpondi nus. 

Cooii ime, d j j .! re commum non tantumacivili- 

bus, fcdd" > canfi i rrgulariter AppcllarelkercsTex- 

tus ci\in l * ..< ' < *.tb ubi ad pocn:oj mortisdamnaro appella- 
repern. .ititur > ina icvt altas a lenrentia appellare non polTit # 
nifiqv.i fuiripl rr.Ci inlrc, fi tameo ad raorcem quis fitdamnatus, " / 
alueriam pro -oappcllarelicet, five velit,fivenolit 1 & fiveappcllas 
neceiTanus fir,(ivc extraneus. Non tantum ci,inquit Ulpian.d loc. 
quiad ruppliciumduciturprovocare permittitur, verumalii quo. 
quenoaiineejus,non tanrum fiillemandaverir, verura quifquis a 
liusprovocarevolucrit, ncquediftinguitur>Utrumncce(Tariusfir, 
nec ne, credo enim humanitatis ratione omnem provocantem 
•audiri debere ; Ergo etfi lpfc acquiefcit fentcntis > ncc quseri- 
mus , cujus interfit. Quidergo, fi rcfiftar, quidamnatuscft.ad* 
vcrfusprovocationcm ? ncc vclitadmitticjusappellationempcri- 
refeftinansradhuc putem, diffrrcndumluppliciuro.tac A7^/<*.con- 
CQTdztl.26.Ceod. ubi Imperatorcs Arcadius & Honorius Carfario 
prxfe&oprxtorioin hxc verba relcripicrunt, AddiOos fupplicio,& 
procriminum immaniratedaranaros,nulli pcrvim vindicarclicc- 
at, actencrc; quib.in caufa criminali humanitatis confiderationc> 
fi tcrapora fulffaganturjintcrponende provocatior.is copia non ne- 

gamus, 
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garaus,iK ibidiligentius examinetur, ubicontra horainis faluteni 
pcrerrorem vcl|ratiimcognitoris opp-refla putaturefTc.juftitia. 

ln eadem fententiam lidem Imperatores Arcadius & Hono- 
riusTheodoropr£fcclopra?roriorefcripferunt;fi <\ms .inquiunttnl. 
3o.C.deappt£jtionib.piovocaiionciniCTpoC\t3L fufpccli judicis velite- 
vitarefcntcntiam,Iibcram habeatpotcftatem^ncc timeatcoturoe- 
ha-m judiciorum,curo&abipfainjuriapo(Tit facile provocare- fci- 
antigiturcun&i fibiab injuriis & fufpe&is judicibus , & incapitali 
fupplicio, ac fortunarum difpcndio, provocationcm efieconcef- 
• fam» Extant & alix hinc indcej ufdera tenoris, leges & conftitut io - 
nesquara plurimx,quibusad ultimum fuppiicium damnatis Ap- 
pellandi licentia & facultas conceditur, uti vidcrecft, /«/././ .6.$ /. 
i } .tn princ .C.de appelljtionib .1.6 . § fin.CJecpifop.audicnt.l.z.C.fpenden. 
appcli.mors intcrven.l.7.§. i7,cum(eq. de xnttrditl, relegat, l. 2.§.fin. de 
fcen. ubi Ulpian. Eum inquit.accipiemus dam nat uro,qui hon pro- 
vocavit, cxterum fi provocet , nondum damnatus viderur, late 
Barth.Carpola cautel.2.W<Ccnb lib.i.conf^in.t^z. Joh.Fichard.//^ 
i,conf\6.nj6&ZT.iBLquiultimofupplici9>depcen Fclin jnc.quarenti 9 ext. 
de offic.delcgat . A b b. incz.ext.de judtc. E r n c ft . C o t h m a n . lib. i. rejpon/o» 
rum,rej}>onf.i4,f$ rejponftd .Qovarruv fra&.quaft ,c.z;.n^> §.ftxt§ eft. 
verfinamtf incrimtnaltb. Ncccftquidiflcntiat.&negarcaudcat, dc 
jure communi in criminalibus caufis,atquc ac in civilibus,appclla • 
ze liccro. 

Cui acccdit,quod ra tio,proprer quam beneficium a ppellario-, 
nisfuitinvcntum,incaufisetiminalibusmaximcobtincat. Ratio- 
ncm imrodu&aeappcllationis »efcrt XWp.inl.ijfjdtappeLLitionib. Ap- 
pellandinfus.quam fitvetus,inquit,quam frequens, quamque nc 
ccflarius,ncmoc(t^uincfciat,quippecum iniquitatem judicantiu, 
velimperitiara corrigat ;quibus verbishoc fignificatum voluit ,ra • 
*ionc& fcnfucom-muni queravis doccri,opprctfbsautiniquitato, 
autinfcitia judicis,auxiliofuperiorismagiftratus,lublevandoseflc, 
adeoqueeum infinemappcllationisremcdium,quoad fuperiorem 
magiftratumcaufaitcrum cogaofccndadeftrtur,invcntum£uiflc, 
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ut fentcntiainjuftelatajn mejiusrcforroetur , &neHiiquoaliquo 
judicicpcr impcritiaro ,autctiam malitiamjudicisjusfuunicuiqi 
eripiatur;quaeratio , in caufiscriminalibus maximeobtinet,quip- 
pc cum ibi non de glande lcgcnda , vel pccore pafccndo , fcd de fan- 
guine& vira horoinis, reommu preciofiflim3,nobiliiT]roa,agatur. 

Quod curoitafit,cum inquam,dc jurecoromuni jequeincri- 
minalibusacincivilibuscaufisappclIatioadmittatur,necalia lcgc 
velconftitutionepoftcriori jus illudiromutatumrepcriatur,utiq$ 
ftandumeritjurifemelconftituto arg. l.pr<tcipimus , Cod.de appeSation. 
l.fancmadyC deteftam. Ncc pra?fumendacftmutatio,autcxrationi- 
bus,fcntcntiisgcneraliiTimis,aphorifmis&argumentisTopicis,fn* 
duceda, fedclare &apcrtcdc illaconftare&Iiquereoportct,FTan- 
cifc. Viv Atb ,i .commun.opinion. § fiatutum,maximeverb bocincafu, ubi 
furoroaprolcgeconftituta,contramutationemejus militat, arg.L 
placuit g.C.dejudic*.! inomnibw po. l.etjinihil 143.de reg.jur. cum f fimslib. 
vulgo notui (Iquidero sppellatio fpecies eft Dcfcnfionis , & innoccn- 
tiscppGcfidiuro.ur appcllaturabInnocentioTertio,/« c.6i.§.pom % ex- 
tra \de appeSationib xuiconcordat 1 1 ff.eod. EftTheriacacotra vcncnuro 
judicis Bald.f* l.untc.Cfide momentar.poffeffappeU. Czfarconcord.fi/. 
in ultimaratione decidendiGuWYi BencdicT inrepctitioner. Rainutius, 
part.z.verb mortuotefiatore.n. Z76. extr.de f Mollcr. 4. ftmeft.n.n. 
/. Et fane fi ulla juris fupra pofiti ncceiTaria fuiflct routttio, illam u- 
tiquefiaedubiofeciiTet Imperator Carolus V. in ordinatione cri- 
m inali,quippe ubi cx profeflbde judiciis crirainalibus , & fentcnti- 
arumcapitaliuro cxccutionibusagitur/ qua dcrepluribusagcmus 
infracirca rcfutationem fecundre Rationisdubitandi. 
Ethatcdcpriroa Dccidendi rarione. 

5>c/*W<?,attcndcbatur,quod ab Appclratis , probatum non f u- 
erit,necetiaprobari potuerir,invetcrataconfuctudine, ufuqj ion- 
gzvointrodutlum cflc,nc a judicio criminali civitatis E , in crimi- 
nibus pubiici judicii, a fen tcn tiis capi talibus,ad fuperius Tribunal, 
appelletur. Quodenim dcdcfuttodine,&in'tcrmiiToufu Appellaa- 
diadfcrcbatur, inflrmiuscft, quamutinde;ura,infalutemhomi- 
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nu<nconftttuta,toHantur,uiicircafcftimaro dubfcandiratiom 
vidcbirous.&ad ocuLQfjcre illationis infirroitatg demonflrabimus. 

^r/ii nonparotninovcbat,Nollitatisconfidcratio..Nullita 
tis.injudKiotaufarumcriminaliumcommiiriqucrclam , tum in 
Camcralropcr.tumctiam aliis in judiciisadraitti/ivein procciTu, 
ilvcinipfafcntcntia,Nullitasfitcommi(Ta,conftatcxordin.Camr. 

ri Imper.^r.a.fi>.a8.dcccntpr*iudiciaCamcra: < &notantMyrtfir 

obfrv.prailcentur.4 obferv.42.Y\chzr.c'»{i2i.n.zJih.2. 

£rquidcm,opcappeSlationisNulIiratcminCameraI npcna 
li^liifqjJudiciisproponipoffclciipnFjchar.^/fc Immo otilios & 
eonfoltiuscUcputanipraaici, Appcliationis tcmedioNuUitatcm 
introdoccrcroonentqoc Advotatos , uta fcntcr.ua quanturovis 
Nu!la,femperappcllcnt,Raph Cuman.m;/4*.».r Jatob .Hcnnch- 

roan ."»/*'•»•" M > ^ uos refcrt > & in f,mili fca . llstut Lrnca ° :h< 
m**.rej}tnfi4.n.6o.cumfiq lib.i conjiltofum. Jam v'er6,circa csutem 

P ra:fentcm,piuresunaNuilitatcscommilTasijia:,cxAa.s confti- 

batluculcntcr. . ' A 

Etpriwiquidcm.quoadTorturap-Dccrcrumnimisfcmnantcr 

proccffumfuit. Juriscftccrti &indubuati t Rcuro torqucndu non 
cffcjnccadtorjurampcrvcnicndum , nifi adfint inditia lmputati 
criminis urgcntifTiroa. ita ur fola confefTio Rcorum decflTe vidcatur 

L,.tn*rincip.f.4 §.i7.dequ*ftio>;>b.tontoxd.l.!o § 3 I.18 f 
LuWim.ecd.L%.inprincipll.§.i.Cod.eoM 

concord.de jureCanonic c.d.extr dereg.jur.ubi Gregorius Ponti 
fcxinipfocaul'kinitio,inquit,noncftaqusmonibusin<hoanduro. 

Concordat&,conmtutiocriroinaUsCaioli Quintiar/fV. 6 tnprmc. 
cu;usverba harcfunt. c 

©o jcmano cmcr SB&drnat owcfca/mrintn icumutfbmttytigct! 
&cr artocr alaubtrurDtgtr 3n$ctaung v>croa$t tmo argntf hma, / t>nt> t><t> 
Mfccnourcr) oic £*rtafm »on3myre M*maji$mommcnnuiroc/ocr 
fo! oecb mit pctniic^cr ftraa/ nicfct aitgcgrtcffcn twocn/<* fcp otnn jttnan 
rctt ( 1 cb vno iVrKUbcn «nuafamc 3n*a4,u«3 v>no 93crmufhmg/ votuto 
cnCcrfclrm a^fftftataafff^glatlhim^^c^ 
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Idcra>abeodem Imperatore Carolo Quintorepetitur artic.10. 
d>B« ordinationis criminalu hifce verbis : V3ot\i(bt JtlttOr rcMicfyC 2ftt' 

jcigung frcr SSfliffttfyatlbattiadi man fra$tn tro (r/»or£anDcn *nb bcwifl 
tvutbclfoln\miant>e$tftaQtmrb<niv>nbobau 
ttrbu&lifftthat btfanlbttviirbtl fo foU^bodibcrnicict^iaubtl nccfy ja 
manbe Darauff ocrvrttytiit trcr&ciK 

ySoaucfyxiniQt £>br itfcit obtr CKic^tttlin fofc^rm^crfa^rcti/fo^ 
fcn bitlbtm a\fc tvibcr Dvccf>t/o(jn Dicbctrccfaic^aiginig/^fmarecrtwc^ 
rc/fcincr^cfjmiicb/ @c^mcr^cn/5?o(Tcnt)nD<5criabin Dcr ©cMrcnjc' 
t}un$iutf)unifdiuki$fct)fl. 

Acccdii glofi tnt Jiquu i.Codic. adleg Jul. Majeftat. Dd. ini. t.§. 
i de qUitflionil>M,Chtu$U!;r.f fente&t. § fin. qu/tji. 4/ numer.6. Idem 
quxft.t4.num 9.$ num u. Gomrz Hb ;.rejolution.cap 13 Hyppolit. de 
hlitCi\.inpra3ic crimtnal § . conftante ,num.i.& feq \}cc\ar\.intraclat: 
crimin lib 7.cap 47B0CI. dtcif 161 num,z Zanger. intrattat.de tcrtur. 
cap \ % num.i\.tc cap. z.inprincip nnm.4. Boccr. in traclatu de qu&* 
fiiontb $ torturareor.cap.?. num.s. Moller. 2. [emeft.zr. Exquibusira 
dcduc~tis,evidenterconrtat,a rorrura non cfle incipiendum,ad tor- 
turam noodcvenicndurtj,nifi inditiaad torturam fufTicicntia, prae- 
ccdant, nccalircrqu;im fub tormcntisinterrogari, debcre,quaro fi 
inditiacriminis extcntralia, ut iola Rcorum confefltodceffe vide- 
atur. Atquiin noftrocafu,nullis pra.'ccdcntibus inditiis, comroifli 
homicidii,autcertialicujusdeli6ti , Reus torturxfubje&us i foit 
quod enim attinct fcortationcm , & rerum furtivarum cmptio- 
nem : dequibus,excorfci1ionefacinoroforumquorundaro reusar- 
guebacur,confe(Tus fuir,ante,quaroad torturam codemnatus^fuir, 
deIi£fcaejufroodi,nef proindc forqueri,fedpuniridebuiiTct. 

Sar.c> C\ Reus roalac fit condnionis & faroa? folirufque dclin- 
querc,quibufdaro videtur,eriaro aliis inditiis dcficicnribus , cum 
efterorquenduro , quos rcfcrr Marfilius inpraHic.criminal. §.dili* 
genter,nu.pp St tenct Bofl inprjc7,crim.tit,deinqutJitione } /t.2().tf ttt. de 
f2dit.antet0rt.num 6s. At roiftus confidcrare,ut videreeft,apud Jul. 
iC\iiMb.rJent,§ft?i.q.64. ubi fcmentiam illam iroprobar,quia fi ,cx 
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folthn/cDerDttcljtcr/inquitCarol.V d loc. tnotcfcn ^roffm ©adjcn/ 
» or ocr pctn (i ch crt JJragc / fo wcl mu<j(tcr) tmb nacr) gcftait t>nD gdcgcnhck 
emer jeoen ^acrjen/oefcfcc^en fan / ftcr) erfuttoigcn / tm& fletfftg «acr)fra* 
geno fcaocn/ob bie £9?t jfcfta t barumo cr angcnommat / ocru' djtt$et rnnD 
»crbacfy/aucl) pefct)ef)en fcp/ ober tucfjt» Idcro com proba t ur exet» plo 
Sacrarumliterarum,^^.i7^.^.ubiobidoloiarriamaccuratuspti- 
Diri prohibetur,antequam habita diHgcnti inquifuione,dcdcliclo 
ccnoconftet. Unde & in Scabinatus, aliifquccollegiis juridicis, 
quandode jureincaufacriminaiirefpondetur,addi foletclaufola, 
Sidil genti habita inqui(nione,dc dcli&ocertoconftct,uti tcfta- 
turMollcr./.y^wf/?.^^ duorcfercnscxerapla , ubi Rei,eononobfer. 
vato, innoccntiflime funtoccifi./VddcBart. adl.i .§ .24. de SC.Sf§an. 
Ctet.Jtb.f.fent.§fiq 4.n.i. itemqsi..n.7.q.ff.n.to.cum(eq.q.64.n.y ) $q. 
66. inprin.Gotnvz.ltb.i.variar.refiiut.c.p.n.i.l&Qfl.inpraci.crim.tit.i.in 
prin.Gtita decif fo.n.ip Maran.f»^: part J tnprinc .titu.de inqutfition* 
n.i7- ttipp.dcM.iti.inpracl.crim.inprin.n.r.t\nt.Gzb.lib.7Comm optn. 
concluf. 17 .Go\ct>dec'tf. 10%. n. i}.cum feqq ubiplures aHeq. videf tpra dec. 2 . 
pag. 44-ubi qu/e dixi , buc , qud bicjllucjn fupplemcntum,repetita volo. 
Jara vero ln cafu ; quo deagimus,necante,nec poft torturam de co 
mi(To homicidiocanftitit.Fatfusquidemfuit,intcrtura accufatus, 
fe qucndara.fecum petno&antcra.tru^iafie, & in folfam horti fui 
cadaverprojccille; rcpertaciiam inibmrerunt, nonnullaoffs , qufc 
prooflibushumanis haberi voluerunt,& vu!goharrira funi. At, no 
fufficitconfcffio,fivcintorturx,fiveextratorturaoj,fjeritfacla,ni« 
fiplene&pcrfccle dedclidopriuscon(let,pertradita», 2 Maranr«<£ 
jmt 6.de Spec tit .de inquifiiton.n.t g Hpp.inprax crim. $ .posleaquam.-, 
H.2i.Z2t)^ l .detortura l c.uitModci\?i&ot.q.ji7.i : nin.iftprax.crtm q.z. 
n //.ubiait,fennnquarr£condcmnaturum,confitcnres hominmm 
fe occidiffe , atquc in marc projcciflTj,quanquam propc mare h.bi- 
tcn t,ni fi prius conftet,intcrfc£cum qucm cflc. 

Sanhitx folla indicata, poft habitam inquifitioncm , inver»», 
ut dixi,fueruat ofla< numero fept cndecim, qua pro hominum ofli- 
*frmT Kk bus, 
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bus haberi voiuerunr , at ex tali olTium paucitate, roaximc partium 
naiaus principaliuro,de homine in tcrfc&o nodum conflarc potuit; 
Immo pofteaquam randemotfa illa anatomicis cognofcenda &di)u- 
dicanda tranfmifla fucrunt , a mcdicis.Hclmrtadicnfi s & Gieflcr.fis 
Academiarum.non humana , lcd beluinacffcofla refponfum fuit, 
quorum relponfa recenfebimus , de caufa pnncipali, quando age- 
rnu*,quippecura hac vice, & decifionepratienti, dcappellatione 
tancum, Num illi deferri dcbea t,ferrao fit infliturus. 

Dcriifo Nullitate noncaruir intcrlocutoria,aqua appellatnrn 
fuit,ut conftabitex refutationerationis dubitandi ultimx, 

Quapropter,fl vei nfallaalia admitrcndz appeliacionis fubfu- 
i(Tetcaufa,vel obfolas illas hadcnusenumeratas Nuliitatcs , appel, 
tio^iroittcnda fuiflct. Ncc, qus pro ncgariva fupcrius adduce- 
bantur, tanti funt raomenti , ur incontrartum nos movercpotuc- 
rint , uti ex fmgulorum obje&orura rcfutatione luculcntcr con- 
ftabit. 

Siquidem.quod primo diccbatur, Nc jurcquidemcivili,in a- 
rrocioribusdeliclis appellationi locum cfle, fl Rcus criroe Jptcroct 
fit confeflus,abfoUite verum n6 eft,uti patcbit,ex fingularurn ,cao> 
ad rcm addu&arum,lcgum con fidera tionc. 

£t qutd cm,quod attinet leg fiqua pcen*tB 24.4 ff dt verbor figriu 
yfc«/.de ejusmente& inteU^u, variantincerpreccs. Mihi, allcga- 
tura Labconisrcfponfum^Ro fcnfu accipieidum vidctur, non,. 
quod vclit Jureconfultus in caufiscriminahbus , ac fententiis po> 
nalibus, appcllarinon poffc,fed quodappciiarinon poflita poena, 
quaedcliftoa ■ lcgc fuir iropofita, quafl fcilicet nimis fic dura ejufroo. 
di pocna, pofltc autcm appellari a roulfta per judicem impoflta^ft/ 
igr*ti*S\ furti accufatus, &ad laqucum condcmnatus, apcenxdf- 
tcrminatione appellarc conctur, quafi fcilicet,durum &inhuma- 
numfit, propter ablationem rcrum viliGiroarum, vitam alicuiau- 
ferri, cum nulla intcr vitam heminia , & res ablatas fit proportio,u- 
riquenonaudirecurappellarc volcnsjatlifortcincertam pecunis 
fammam Judex quem condcmnet > uciqucappcliatioadmittetda 
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foret. Solutio, parct,cx finalibus oppofi tae lcgis verbis,dum fubjicx- 
tur.quod pcenaecertz fi ngulorum pcecarorum fint,mu)o"taecontra,' 
coquodcx judicis arbitrio&poteftatc de pendcat quantam dicar. 
Concordar, quo ad3ppcilationemamul£a > adeoquefolutionerti 
dataro confirmat,/<g.2f,.C. deappe&atiowb. ubilrapcratores Graxia- 
nus.Valcntinianus,&Thcodo{ius Et in mulctis,inquiunt,ajudici- 
bus lnfcrendisappellationesjuberousadroitri. 

Rano divcrfiratiseft.quiaquandolexcerraro cxprimit pccnS, 
judici oblcrvandam , non agit imque , nec noftrum eft judicare de 
lege, fedfccun juro lcgcro $ atquando Judexprofuoarbirrlomul- 
&amimponit,arbitriurnillud labi,flca?quifaterDexcedereporc{t. 

Alu, quosfcqui viderur Wcfcnbcc.i*^*r<irif/. lJtgcflnr.de appeU 
Utiomb.rectpimd nu ; accipiunt d.leg 144 . dcatrocioribus deliclis I 
rcoconfeiTis qv £ ftariro puniri propteratrocitatcro publiceintcr- 
fit. QuatrintiTprciaticfi 3dmittatur,lcxilla,8Uas1ndcfinirec6ccpta, 
fccundum terroino JgufecurtddC.quorappelljtion.nonrecipXccutido 
ioco *lle£3ic£,Qx*ud 'uiua, & limitanda foret. 

U 1 c n i ro con ft i r u t io, difl.Ug. z.C.qugr appeHjti on.non recip. ia c 3 
habcat,&appcltatiodencgetur,duocopulattverequiruntur>ntmi- 
rum.ut quis fitconvictus, (id quodtf ind.l 2i4.deverbor.jigmfic.La- 
beoreqmrit) &iufuperetiam,crimen eonfiflus, proutintcrpretatur 
Batr.i^, ficpatctcxvcrbis lcgis i^i Arguroenris conviclus,tcftibu5 
fupcra t us , voce ctiam propria vitium fcelufquc confeflus , non au- 
diaturappcllans, 

Adbtc* non quxvis confcffio atteoditur,fedqu3?fpontefuit 
facla-, Siquis,tormcntiscoaclus , fitconfeflus,confeflioillaconfi- 
rthrinon prarjndtcar, tcxt.fW./. 2. Cauor. appellat.non rectp ubiiidera 
I nperaroresanre.di&a cxplicanres, aequum eft.inquiunt, tcftrbus 
produ&is , inOruroentifquc prolatis , aliifque argumenrrs prse- 
ftiris, fi fentcnriacontraeuro !ara fit, & ipfcqui condemnatus cft , 
aur minime voce fua confcflus fir , aut formidine tormcnto- 
rum territus , contra fc aliquid dixerir, provocandi hcenriemei 
non dcncgari. 

<4W Kk 2, Con 
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Rot.dec. i^.cft prarfidium i n noccntix , & Thcriaca contra venenixn 
)a6icn t BaLini.Ma.i»fi CJide m*ment.pcJJ,oppell fuer. Et fa n c ,c u i n ca u • 
fis,civihb.fa?penon magnimomenti,ex legudifpofitionc.cuivisco 
ced2turappel]atio,m.utcomagisin caufiscriminalibus, ubi non de 
glande legcndavelpecorc pafcendo,fed,utdiximus,defanguinc & 
vita hominis.rcomniu prcciofiHima,nobiliffimn,3gitur ,reococe • 
denda,nec rcincreadimendaeric. Admittiquidem po(Tcnt,cu Jul. 
C\at.tib.r./enten.§ fi q 94 n 3 Mo\\zi. 4. ftmejl. 3 },circafi.&z\\\s\b'\z\\c- 
gatis, talia ftatuta & confuetudines.fi in locum dcnegata? appcllati 
onis.alia fubordincntut,&adroittanturremedia , przfidiaq,inno* 
centix , quibus ab injuria Reiconftituanturtuti,cujufroodi funt, 
fupplicarioncs pro Revidendis Aclis^Leuteraticnes.cV cjusgcnetis 
roediaaliajqsibusaddolaudabilcro HafliJe noflrarconfuctudinero, 
ubiaScabinis judiciorum criroinalium^cntentiarquidem.vclab i* 
pfifmet,veladconfihuiapientum,concipiuntur,atexccutioninon 
mandantur,nifi priusab Adftfioribus& confiliariis Dicafteriorum 
approbenrur, pro ut Marpurgi & Gifar inviridicftobfcrvantia; & 
roerito ubique )oc orum obfcrvari debcrct. 

-Z>f/Wf,nonc(TegencraIcm,qua?pcrunivcrfam Germaniam fe 
extendar,cOnfuctudinero,ne in caufiscriminalib,ex ipfis rerum do- 
cumentisdocerour & f raxis forenfismonftrat;Siquidero,uttacca- 
musaiios Germanic diftri&us &territoria,in ditionibus Elc&otufic 
Ducum Saxoniae,qua?pars funt Gcrroaraiae non cxigu3,coni'uetudi. 
neroillamnon obfervari,fcd > & Lcutcratroncs,quas vocat,&appel- 
lationes in caufis crkninalib.admitri,non roinus, ac in ci vilib.tefta- 
tu<rDan.Mo)ler.//£.* Jem ft c.?? nu 1 Etipfc quoque Wittebcrgaejn 
caufa accufationis horoicidii Nobilium de M.contra NobileS.Rc- 
um,non tantum LcutcrationS, fcd & appellatioae admiflaro, vidi. 

fVrf/«YJ,cumconfuCfudoGt h€t'\,i.dequib 32.ibi.nam quid in- 
tcrc(J,(uffrjgiopopu!us voluntatcro luadcclarct , Anrebusipfis & 
faclis ff.de #utiqucuta!-:as,quxfacli funr,probaridcbenr,^r/W/?- 
leratto lo.Cdenonnumer.pecun i.i i.J$ve.i6.C.deprobdt.Spct> dettjiib.§ 
i.K.pf.Mcn,depaJumpt.iib.0.pr<eJump.J4Mj.cumJeqq.it2L& 

Kk 3 dopro- 



iro D E C I S I O 

doprobaridebebir,^! deconflttutionib.it: 4 &ibi Canorvifta:, Men 
prfifumpt.lib.z.prntfumpt g «.7.Teftantur quidem.de tali confuctudi- 
nc GerroanorG Mynling & Geiiius.locis (uprialifgaris;Ah\n6 (uf- 
ficitiliorum urtinf)onium , ficconrincttntur iofis rsruro dotumcn 
tis,ufuq;conrrario Nec : qucd diccbatur.Doclorjdecouiuetudinc 
attcftanricrcdi dcbere,abk>luteveruracft , utcxiifdem,proca kn • 
rentiaallegans Auteribus, cosftat; ncquc lurvick, verbis dccon- 
fuetudincrcftari,fedoporrcr idoncatucjus canfam reddi.&ciepo 
nidc vifu A&us.cujusconfuetudoallcgatut a Dd.communucuw/. 
dequib 32 .deli Dcniquedit1eriuroillud,quodconfucTudoprobctur 
teftimonio Docloris.atteftantis , cffe confuctudincru , non nifi dc 
confuerudinc parri<ulari,ccrrorum locoruro,dequa,quisnotiriam 
habercpotctt,exaudiri potcnt, degcncrah vcro.pcr totum loipcri 
um,vclrcgnuro,quir fir,non 5tcro.Unde,quod nonnulli teribunr,5c 
auturoantjuscororouncjdeappeliationibusincaufiscriminalibus 
tecipienda perconfucrudinem Gcrmanixabtogatum,&hodicpro 
non fcripro efle,re£te quidern dicrpotcft.de lis tnbunalibus & k>cis, 
inqnibas Gcrman.<xconfuct»idincrn rcccpram eiTcccrrum cft.ai fi 
id dubiumfir , 6t ex partc Accufaci ncgetur,utiquc Accularor , qui, 
fupereonfnerudinc,intcnrionfcfuarofundat,cam probarc , & quod 
inlllo ipfo Ioco,irbi cauCa verrir ur,itaobn neat,dcccrc,per fuperius 
riOta»"a,6c rradiia a Corhrn.rcj^**./*.».!)* lib.t.confi 

Et /4»f,cum ad cxcmplum fuprcmi tribunalis , quod eft fpirz 
Mcmctum ,mfcriora tribunalia .Appcllationero incaufiscriroioa- 
libus,fenfim &extenfivc refpuere cccpcrinr , infuper & appcllatio 
dcfcnfionis naturalis fic [^cc\c$i.i.deappell c.cumjpeculi.§ porrb.est. 
de*ppe3*t verifimile non eft.per univcriam Gcrrnaniam & fingulss 
eius provmcias , confuctudincro, dc non appellandoincaufiscn 
minal^uuSjCiTcreccptaro^prout & interpcctcs picrique,quandoal 
icgata?cor;(urtudinis«Dentioncn» faciunt,non abfolute de univer 
(aliquadaro Germaniac confucrud»nc teftanrur, fed hroitatc fcri- 
bunr,& rcfcrunt moribus judiciorum perGerroaniaro <juod*mm'do 
rccept>ura efTcnetncaufis criroinalibusappellctur pto ut facit Fcr- 

rar. 
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rar.Monran de appeHatiomb Mb.t .c.f .n.^8- qucm ad hoc alkgat Erncft. 
Cotbm.^ rciponj i6.n.\$f. 

Facir.quod Caroerales,confuctudineil)a non artenta , antc 
RcceiTam Auguftanuro,deanno tc*o promu)garum,appeliatioBCS 
receperinttquoipiofignificarunr, confuetudincm illam , utpotc 
naturalidefcnfionicontrari3m,vel plane non admittcnda.vcl ccr- 
tc, vclutodiofaro^ftricliffimcaccipiendameiTejCothm.^.coff//^.». 
22.$$ 2}. ubi infuperallegai Blanc.iw tr.de compromiffq 4pr.num.21.Sc 
Lancell. De attentatisjtt.de atter.tat pendentecompT»mijJo,par.2 Clf.nux 
128. Adhxc notanduro.ctiaro in illis ipfis locis, ubi confuetudoil- 
la viget,non indifcriminatim ita obtcrvan , kd, in corantum cafu, 
obtincre, ubividclicccexorficiocontra rcG procedirur.ut plcrunq; 
fit,&is in cdfriTionecrimims, five lL6re,five lub fidiculis fa&acora 
tribunali,&quandodcfinitiva fententia publicari dtbcr , pcrfevc- 
rer,uri argutrur, & conftat ex eo, quod uluapud Gcrmanos fitrccc- 
ptumjUtrei^nificonfeflr.mortcnunquamaut certerariiTimCjmul- 
t>cntur,ann otantc Moiler./c. femeft.e\i veto,fi ordinari - 
us inftitutus fir procefiusjibellusaccufatorius oblarus, Reus litcro 
negativccontcftctur.&.probatio^b. utrinque dcdutlis^poftcau- 
famcondufam Judcxinferior,exiftimansaccufatorcm (ufficientcr 
intcntionemiuamprobaiTc\Rcum autem incontraria probationc 
exceptionis fuxdefeeiiTe, ad dcfinitivam procedat,reumquecon- 
demner,is vcr6,interpofiiaappellatione,ad (nperiorero provoccr, 
uriqjappcllatiodcnegari non dcbcbir,ncccriam inditionib. Saxo- 
nix,aliarumqueprov)nciaru,denegatiioletj tcftcMoll. d. cjj.**.f. 
qui vidcndus* 

Denify juriseftcerti quod iis criam eafibus,quibus ftatuto,vel 
COnfttCtudine,appclbuocxprefse prohibcrur, nihilominusappcl- 
terelicear^ad iniquiratcra,cxac4isNororiaro,(prout incafu praefcn 
ti Notoria f uir,adis at rc ftanrib .judici appcllationis, cxnudaa&o- 
rum infpc&ionc.oftcndendaro.&appcliationis rcmcdiocorrigcn- 
da,pcrtrad.ab Ant dcBut."? c.mterc*terafi,»,2.&Abb.ibid.n.j.ext.dt 
pe)udic.t\\cxir\&.$.conf.iG6.nu>27 Bi\d.ini. t.nu. 4. Cod.fi demomentan* 
»oJJe(fapBellat.fuef N*tt,i.ctoffi.nu,2i.Gnm.de<i.s6.B.7S>$Oiisi.]\ii 
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conf.16 .n.i $ Mb.i .C&tcct. inpracl .cnmprin.Lincel intr.deattent.par.i 
tit.de attentatis appeH penden.c.i i » n. /7.q uos a 1 1 ega t , & i n ca fu 1 1 m i 1 i u 
quiturErncft CothfD.r/^./^.«.8;.^r^& it.njf6.hb i confilior. 

Et hxcetiam defecunda, Nonadmictcadarappcllationis.ratiG 
ncdubitandi. 

Minoris eft iroporfantiae quod/cr/w dicebaturjus iliud, dcnc 
admittenda appcllationeincaafiscriminalibus.juftis ntri ranonifc 
Nc nimtru provocadi tcmcritas.autoritatem & rcverentia judicic 
rii labefac"tet,& nedeliclamaneatiropunita, iontefq;dcbiris pccni 
fubtrahantur,fcd ju(to(ubdanturfupplicio,indeq;ain,ncc6iimiii 
audeantjdetcrrcantur,(icq; ftatus Reipubi. quictus & tranquillu 
conftiruatur,<|uippecum falus populi fupcema lex eflc debear, & o 
innia juraindexftimari. Nonobrtac, ir/cjujm, ilquidcro exadduft 
roc,ne provocandi tcmcritas Autoritatcm & revcrcntiam judicio 
rumlabcfa&ct,illud primo fcqucrecur , quod, ncc incaulis civilj: 
appcllationcs,Gnt admittcndx,quod?.bfonum cft; deinde,ranoai 
du&afaccrequidcro poiTet,uttalisconftiturio,vclc6iuctudo,(cx 
tcris tamen paribusjfierct.at ipfa pcr fejus non facix , arg.lj.de rrgu, 
iur.6t perea,quxlate difputavioius fupra dccif (ecunda. 

Pius ponderis habcre vidctur^aar/jdubirandiranc.tfquiden 
con(uetudo,deRon appellandoincaufiscriroinalib.publica Impe 
rii lcg^ videturcoprobata, Gcque, exjurenon fcripto fcriptu fs&i 
fuifie,proui,eam ad rcmadducifolcttext.inordin.Camcrx Iropci 
part z.c.iS &Recefl~usImpcrii deann.i^o.Auguflxpromulgarwi 
Ar plas infcrturcxaddu£tistexribus,qua jura finunt.EtquideoVCi 
merxordin.quod atrinct, tcftaturilla duntaxat,deaiiqua confuc 
tudincqux fitin Gcrmania,teftificanti vcro non pluscreditur,qui 
eft in venrarej nec proindcutquidam volunt, confuetudoilla , pc 
d.ordm.Caroerx,confumara cenfcbitur,cum confirmari non po( 
flr,nifiid quod rcvcra cxi 'tit ^nec ct iaro incidcnter &fupcrficialucr 
fcd,cumprxmonitionc&apparaiu,Icgescondi foleant. lnfupei 
qucraadmodum tota ordinatio agit dc folo proccfir. Camerx, ir 
mioquc difpofuio,ibifac"ta,dc illo folo /udicio cft accipienda, & ra 
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tionis duntaxat loco adducitur, quod alias ctiara ita eonfuetudinc 
mGermaniafitreccptUiquaefaneratio vcraeft, naminplerifq; lo- 
cis,hujufmodi appellationes prohibentur,at no eft generalis & uni- 
verfalis per toram Germaniam •, atq; ita etiam di&am ordinatione 
acccpiflc,&ad folam Camcram reftrinxiQe vidcturPetrDenaifius, 
Camer.Imper quondam Adfefforcclcbcrrimus,incopcndio juris 
Came du ita latine vcrtit, In ctiminalib.caufis,unde pccnacorpori 
impendct, Appeliationes,cx vctcrcinftituto,ncadmittuntur,atta- 
mcn,ajudiciis immediateCamerxfubjeclis,Nulikati5.naturaiira- 
tioni repugnantis querela ad ea defertor, q ua depreh e n 5 a,cau(a ea 
dem,legitimcprocedcfldipronunciandiq;gratia,remittitoc Addc 
hi fupplemcn tu da t x folutionis ca , q de hoc arg. genere fcribit Ern. 
Corh.r [ponf.14 /^./.Publica.lmp.lcx,i«f«//».p adlmperialcttibu- 
nal princtpaliter pertinet;cum vero juris cois corre&oria fit lex ifta, 
fane reftri&e accipi debc , n cq; dc loco cc tribunali unoad locum & 
tribunalaliud,porrigi,/.7»/w£»/4r*,<& # Francifc.Arct.c0«/V*.»JM. 
Hipp &\m'm.conf vo.n 7./i^.;.Ncq;(^rg/V</./^>f.// 1 )obftat,quodlcr 
illa fit principis Rom«conftitutio,ideoque latiflimc accipi,cc intcr • 
prctationc plcniffima adjuvat i dcbeat , Ipen. deconflit />r.na id regu- 
laritcrquidem proccdcrc&vcrum cflc,at in conftitutionibus quan- 
tuvislmperialib.que. nov* funt,& juns cois correftoria!,locum non 
habcre, per tcxt.i* l.fitncimus t C.de panj.fi quandojnprin.C deinoffic.te- 
y?4W.DCreccffuImpcrii,annoif30.Auguft?promulgato,idemjudi- 
cat & rcfpondet,ftfi7//<7, Receflus, inquit,non habct, Appelationcs 
caufarum criminalium, invcterata confuctudinefacri Impcrii, in 
quibufvisunivcrfaeGermanix judiciis,prohiberi,fcd,Appellatio- 
nesinCam Imper.acaufiscriminalib.contrareceptam S.Rom Im* 
pcriiconfuetudine introduclasin pofterumadmittinodeberc.Ne- 
q\icob(kit(pfrgit d.l: c.) quoddeS. Rom. Imperii confuetudinc rc« 
ccflus Auguftan.gcneralircr loquatur j nam id , inefuit , non co pcrti- 
nct,acfilmperator,confuctudinemeam,inomnib^6cfingt:lis Ger- 
manis provinciis , & fingulis finguloru judicum curiis, fubiclliis.|& 
tribunalib.rcccptam efleprofneatur, fcd hoctantu nnefit,utintel- 

Ll ligamus, 
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Hgamus,quantumvispcruniverfumfacruro Romanum Imperiuro 
adirapcriald tribunal appcllari folcat acdebeat,non tamencaufa. 
rum criminalium Appcllationes ad Camcram adroittantur, con- 
fuetudinefecri Roroani Impcriiimpedicntc. Deniq; inComitiis, 
inqutt , Imperii res , ad totum I m perium perrinentes , tra&antur, & 
deinfcriorum judicuro tribunalibus, caufisac iurUdic"tionbus,ni- 
hil iis a&uro cenfctur , nifi quatenus id nominatim exprimatur, 
quemadmodum omnes Imperii Rcceflus probant. 

Atque ita etiam abunde fafturo e ft fatts,quartx rationi dubitan 
di, dcfumpta ex ordinationc Carocrx Imperialis,^rf . 2. ttt. zt. $> i- 
ttmnat^btm &cxRcccffuImperuAuguftxVindclicorum,^/i««» 
///0. in Coroitiis cdito. 

QuwtA d ub i t andi ratio, cx pra?ccdenti dcpendet/cum cnim, ut 
dictum,ad Camcrara lmpcriaie caufaecriroinales, pcr viam AppeU 
iarionis devolvi nequeant, pertextusadductos, idq-, in viridi fit ob- 
fctvantia,Mynfingcro & Gailio teft :bus, & vero m Rcccffu Depu ta- 
\\GTi\%,deannoi6oo.§ &Knwia&ft 17- apcrtc fitproviium,quodin- 
fcriora judicia ad moduro & forroam judicii Camcralis reformari, 
ac fecundum ftylum & confuctudincm Caraer£,ordinariaccon- 
fbrmaridebeant,indeinfcrunt,ncc in aliis Appcllationfijudiciis, 
caufascriminales,eararoquc Appellationes rccipi pofle. 

<LAt ncganda eft confcqucntia 5 alioquin cniro, & hoc fequerc- 
tur,quod,cumcaufx marrimonialcsad Cameram dcvolvinequc- 
anr, nec ctiam in aiiis judiciis infcrioribus,maxinie Appellationu» 
rccipi debcant ; ejuod obfurdum. Dcinde refpondcndum y in di&o 
Dcputationis ReceiTu hoc tantum prexipi ,ut infcriora judicia.quo 
adcjus fieri potcft, juxta ftyluro & confuctudinerr. Caraerz urdj 
Iientur, &, quoad procciTum,Camcra]i j udicio «. •omormiareddan- 
tur. Adhsc, non oronia, quar funt de proceflu Carocrx, ad inferio* 
mm judicuro tribunaliaftatiro porrigi, iisq-, adaptati poflTunt, cum 
multa fingulari a in fupremo ifto judicio obferventur,qux in infe- , 
rioribus curiis non obtinenr,nec etiam obtincrc poftunt,equorum 
aumcroctiam cft rcccptus Camerx flykis, De nonadmiuenda,ap- 

pclla. 
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pellatione in caufis criroinalibusfcuro enim jus illud, Dc non a ppci • 
tando in caufis criminalibus,valck fic dururo & rigiduro,ac prop ter 
certas, fpecialefq; caufas,roaxiroe propter diuturni tarcm litiura, i n 
Carocraitafit receptu,& lcgelmperiiconfirroaturi utiq;inccrpre. 
tationetcmperandum potius,& coanguftandum,quam amplian- 
dum erit , c odta de reg iur.m6.\xo ut & ipfi Camcralcs, jurisillius 
duritie & inhumanitate attenta, anre Rccclfum Auguftanuro, Ap. 
pellationcsincaufiscriminalibusadmiferunt. 

A d fextam dcbitandi rationem facilis eft rcfponfio, praeterquam 
cnimquod ftatuta (iujufmodi etiarofunt juraSaxonics) xtratcr- 
rirorium ftatucntinrn fc non exrendant, *rg. /. ult ff de iurifdttl .omn. 
iudtc.&pcrcz .juxttadir Gcil obfervat prathcar.lib.i c.}6.pertotum 9 

hh.z. ot f er%\i24. cumfeejfj Mynfinger. 4. obferv. &z. f£ e. obfi*. 
Appella:»oac* ini«u(uf iirntualibus,de jurcSaxoniconon prohi- 
b?ri,contra Autorcsjupra alicgj r o$,tcnet ac tradit, Mollcr. 4 fe- 
meftr. n. refpondcnsad rext um artkutt 12, lib.z Xanfcrccljffl/o.uod no- 
u)inanm,&u» fpccie,ioquarurdeeo.quiinflagranticrimintdepre* 
hcnfu* & in judiciumprotra&us, faclum ncgarc , ctfi vclit , non po- 
teft ; qui cafuscum fic fpectalis,extra terroinos dequibus loquirur 
extcndi,& projurc regu!ari,habcrinequit ,pervulgat. 

Non maior eft difficultas ,circa feptimaro dubirandi rationem. 
In loco, in quo cafus noftcr contigit, inauditu cflc atTerebatur, ut in 
<riminibusjudiciipubliciappcllctur,ncc po(Tcdariexempluro,ubi 
talequodtentaturo,vel Appellatio recepta fuerit. Ideoqvcumpec 
defuctudine etiaro jura civiiia tolli&abrogari qucanr, Autore Ju- 
liano.in /. n ff.de Ugib. appetUtioni deferendum non eiTe,infere- 
barur. At rcfpondendum non propterea lcgero ftatiro proabroga- 
ta haberi, quod inulura non vcnerit, necin fadli contingenriaali 
quando, ut inrerpretes loquuntur, pra&icata fuerit, fcd ncccfle cft, 
ut contra lct.c iatam, peracluscontrarios, aclum fir, moncn tc Gct- 
iio obfervation. prafticar. lib. z. cap. 60 . n. 4, ubijex nova,inquit,nutv 
quam tolliturpcrnon ufuro, fed per ufum conrrariuro novaHegt, 
proinde fi cafiw novae legts non cvcncrit , ex diuturnitate tf mpons, 
* Li 1 . ctiam 
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niHD conftituta, toliantur, uncirca fepnmara dubkandirationci. 
vidcbimus,&ad oculufaclcillarioniiinfitmitatederoonQrabirriui 
Tertid non parum mcvcbat,Nullicatisconfidcratio. # Nullita 
tis.in judicio vaufarum criminalium commiiTa: querelam , tum il 
Camcralmper. tum-ctiam aliis in judiciisadmuti,fivein proceiTt 
iivcinipfafenrcntia,NulIitas f i t commiiTa.conftatcxordin.Camc 
ra?Imper./w\2.f/r..2 8 < dcccnt praejudicia Camcrx.&notant Mynfin. 
9bferv.pratl.centur.4 obferv .4 2 .Fichar \c> -nf izi.n.z.lib.i. 

Erquidcm,opcappc!iatior» U NullitatccD in Caroera I nperh 
li^liifq^udiciisproponipoffclc.ibir Fichar^/pc Immo utihus 
eonfultiuseflcputam praclici, Appcliattonis rcrocdio Nullitatci 
introduccrcmonentque Advot.uos , uta fcnter.ria quanrumvi! 
Nulla^fcmperappeUcncRaph Cuman.ccwyr^^.w.r Jacob Hennt 
rnaii.conf;/.n.n.hb.j. quos refcrt,& in fimili fcquitur Lincft Ovl 
a\^n.reff>onf.i4>n.6o.cumfecj l'tb 1 conjilwum. Jjrn ver6,circa cauia 
ptaefentero,pluresuna Nullitatcscommiflas i jifl:,cx A&s confta- 
batluculenrcr. 

Et/>r<Wquidcm,quoad TorturaeDecrcrum nimisfcftinann 
proceffum fuit. Juriscllccrti & indubuati, Reuro torqucndu noi 
cfle>nccad torruram pervcnicndum , nifi adfint indicia lmpurat 
criminis urgentiiTiroa, ita ut fola confeflio Reoruro dceiTe vidcatui 
l.r.inprincip.$.4 §./7-de qutftiomb. concord./. 10 f 3 l.iS §jneacar*f 
l. ultifn.eod.l^.tnprincip l %.§./. Cod. eod l ficutt7.C0d.ad l Cornel.defA 
concord.de/urc Canonic. c.d.txtr dereg.jur. ubi Grcgorius Ponti 
r cxinipfocaufaiiRitio,inquit,noneftaqu£ftionibusin<hoandun}. 
Concordat&,con{titutiocrirainalisCaroli Qaimi artic. 6 inprinc. 
c»;usverba harcfunt. 

(5i>tcmani> cmcr ^btitisat fcurcfca/mfinfn icumurij&midjfigct/ 
irtfranbcraJautWir&iafr^^ 

^lbctiDurch t>ic £>bh$Uit t>cn3mpf* fja(cVn4na^ommcnwurt>c/&~ 
fo! Doct? mit pcmhdjf r §ra$c nicr)t aitgca,ncjfcn tt»crDcn/c* fcp ocnn $tw 
rc^fftcr>rn^frrMbcna,nu^ 

Idcra 
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J/M Idcnvabeodem ImperaroreCarolo Quintorepetirur artic.io. 
d'&* ordinationis criminalts hifce Vcrbis : 533ottlCf)t $UVOX tttiitfy 2(n* 

lt\Qut\$ ttt 3Kifr«§at/&aroac$ man fragen too ttlvotHnbtu tfnt) bcmifi 
rrurDC/fofmcmano*^ 

trrDud)?i(T«riaf bttanbm^tUlfofolltotfitttnic^t^iaubtl nocfj jc* 
mante oarauff vttvttlstUt tr cr anu 

2Co aiic^timac^brigP ctt oocr 9tid?ffr/tn fo!cr)«n t?ocrfiSr}rcn/fo^ 
itn bitlttm alfc trtbcr Dvrcfjf /oljn Dic bcttwfrtie2(n$«a,una/a/ martcrtwc* 
rc/fcincrCcfjmacb/ @c^mcrf?cn/5fo(lcnt)nD<Sc^al)in Dcr ®ccurcra,c* . 
^un^^utrjun/fcfjuiD^fct;^ 

Accedilglofl w i Jiquts j .Codic. adleg Jul. Majeftat. Dd. inl.t. §. 
1 de qutftiombus ,Clarus/ii r .r fente&t. § ftn. qutjl. 4/ numcr.6. Idem 
quifl.t4.num g.S$ num n. Gonu z Ub }.refolution. cap 1$ Hyppolit.de 
}AarC\\.inpracltc criminal §. conftante , num.i.tf feq Dccian.intraftat: 
crimin lib 7-cap 47 B&C1. dtcif. t6; num.z Zanger. intraBat.de tortur. 
cap i.num.i?.if £? cap. z.inprinctp num.4. Boccr. intraBatudt qu&- 
fitomb turturareur.cap.i. num.S. Mo\\cr.2.feme/i.2f. Exquibusita 
dcduftiSjevidenterconitar^a rorrura non efle incipiendum.ad tor- 
turam non dcveniendum,ni(i inditiaad torturara fuflficientia, prae- 
ccdant,necalirerquam fub tormenrisinterrogari, debcre, quaro fi 
inditiacriminis exrcntralia,ut(ola Rcotum confeffiodeeffe vide- 
atur. Arqui in noftroca(u,nullis prarccdcnribus inditiis, commiifi 
homicidii, aut cernalicujusdclicli , Reus torturz fubje&us ; fuit 
quod entm attinct fcortationcm , & rcrum furtivarum crnptio- 
nem : dequibus,excorfe(iioncfacinoroforum quorundara reusar- ^ 
guebacunconfcflus fuir,ante 5 quaroad torruram codemnatus-fuir, 
dcli&aejufrnodi.nce proinde torquen,fed puniridebuiflcr. 

Sanh t H Reus malz fit conduionis & famae folitufque dclin- 
querc,quibufdaro vidctur,criam aliis inditiis dcficientibus, cum 
eflerorquenduro , quos rcferr Marfilius inpraclic.criminal. §*dil$* 
genter^nu.99 & tenct Bofl \n praft xrim.tit .deinqutjitione .n.29 tit. de 
ndit.antetoYt.num 6§. At minus confidcrarc,ut viderecn\apud Jul. 
iQ\ii,ltb.r f<nt,§Ji>t.q.64. ubi fcatcntiam illam improbat,quia ft ,cx 

eo foio 
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omnia in ipfum dchclum , An conftet do co , inquirere fatagat. (J$ 
foli mtfctaOttcf^cr/inquit Carol.V d loc. inoicfcn groflcn ©acfccn/ 
vor btr pcinltcf>cn Jragc / fo t>tc! mfigftdj t>nt> nadj a,cf?att tmb a,clca,cnr)crt 
cincrfcocn ©acr)cn/pcfcr)cr)cn fan/ fkr)crfauoia,cn / tmo fhtfftg nacr)fra* 
gcnokafccn/oboic SfrfTcthat Darumo cr ana,cnommcn / bcrtfctjtta,cttmnd ? 
t>crDa^t/aucf^cf^cnfcp/ol)CrniC^t IdcmcomprobaturexcmplQ 
Sacrarum luerarum,Of«M7.T/.4.ubi obidololatriam accufatus pu • 
niri prohibctur.antcquam habitadiligenti inquifitione,dcdcliclo 
ccnbconftet. Unde & in Scabinatus, aliifquccollcgiis juridicii, 
quandodc jureincaufacriminalirefpondetur , addi foletciaufula, 
Sidil gcnti habira inquifitione,dc delic~toccrtbconftcr,uti tcfta- 
tur Mollcr././£iw/7.40 duo rcfcrcns cxerapla , ubi Rci,eo nonobfer- 
vato, i nnoccn tilTime funt occifi. Addc Bart. adl.t.§.24- dcSC.Sffan. 
Cter.hb.f.fent.§ fi q 4.n.i. item q.r i,n.7<]ff'n./o.cumfeq.q64.n.} f$q. 
ad.inprin.GoniczMb.j.variar.refolut.c.g.n.t.hofi.inpratKcrim.tit.i.in 
prin.Gtzm decif6o m n.tp Maran.rw^- part \6 .tnprinc .titu.de inqutfitiom 
n.17. HippdclAiTiin pracl.crim.inprin.n.f^t\nt.GibMb.7.commopin. 
Concluf.t7.Co\CT.decif.to%.n.tj.cumJeqq ubiplures allfg.videfupradec. 2. 
pag. 44-ubi qua dtxi , huc , qua htc^tHucinfupplemcntum^rcpetita volo. 
Jam vcroin cafu,quo deagiraus,necante,nec poft torturam de co- 
mitTohomicidiQconftitit.FaiTusquidcmfuit,intortura accufatus, 
fc qucndara/ecum pcrnottantcm.tru^lafte, & in foflam horti fui 
cadavcrprojccille; repertaciiam inibmrerunt, nonnuilaolfs , quis 
proouibushumanis haberi volucrunt,& vu^gbhabira funt.At.no L 
fufficitconfcfl5o,fivcintortura?,fivccxtratorturao3,f'Jcritfacla,ni' 
Jjplcne&pcrfc£tedcdcli£topriusconftet,pettradita., 2 Maranr 4 j£ 
yOrt 6 de Spec tit .dcinqutfttton.n.t 2 H pp.tnprax crim. .pvfleaquam.-, 
m.ii.Z2n%.detorturJX.ultModc(\TiftoT.q.jr7.?*uninp>*x.crtmq.2, 
/•//.ubiait.fennnquan^condcmnaturum.confucnres homimncm 
feoccidiiTa, atqucin marcprojeciLTj,quanquam propemarcrubi- 
tcnt.nifi prius conftet,interfe£tum quemclTe. 

.TWinfofla indicata, poft habitam inquifitioncm , inventa, 
ut dixi,fuerunt offa, numero (eptendecim, qua pro hominum oili- 
*HHT Kk bus, 
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bus haberi volucmnt , at ex tali oflium paucitate, roaxiroe partium 
noiaus principaiiuro,de homineinrcrfcttonodarn conGarepotuir, 
Immo pofteaquam randcro ofia illa anatomicis cognofcenda &di>u- 
dicanda tranfmiflafuerunt,amedicts,Hclmftadienfis & Gieflcnfis 
Academiarum,non humanajed bcluinacffeofla refponfum fuir, 
quoruro refponfa recenfcbimus, de caufa prmcipali, quandoagc- 
mus,quippecum hac vicc, & dccifioneprzfenri, deappellauone 
tantura, Num ilii dcferri dcbcat, fermo fu inft itur us. j \ 

Denifr Nullitatc noncaruit interIocuroria,a qua appellatara 
fuit,ut conftabitex rcfutationerationisdubitandi ultimac. 

Quaproptcr,fi vci rAillaaha admitrcndz appcllationis fubfu- 
iflercaufa,vel obfolas illas hattenusenumeraras Nullitatcs ,appcl, 
tiOAdmittcnda fuiflet. Ncc , quae pro ncgariva fupcrius adducc- 
baruur, tanti funr moraenn ,ur incontranum nos raovere potuc- 
xint , uti ex fingulorum objc&orum rcfutationc luculcntcr coa« 
Aabit. 

Siquidem,quod^nwo diccbatur, Nc jurequidemcivili.in a- 
rrocionbusdeliftis appcllationi locumelTe,fi Reus criroSipferoet 
firconfeflus,abfoUitc verum no eft,uti patcbit,c.x fingularum ,car» 
ad rcm add uttarum,lcgum confidcra tione. 

£t q ut d cm ,q uod a t ti n ct leg fiqu* pana eH 2+4 ff de verborfigni* 
Jfc*/.deejus roente& inte^^u, vananr mrerprctcs. Mibi, allcga- 
tum Labeonisrcfponfun^Ro fcnfu accipie-idum videtur, non r 
quod vclit Jureconfuhus, incaufiscriminalibus, ac fententiis poe- 
nalibus, appellarinon poflc,fed quodappcilari non poflita poena, 
quxdeli&oa lcgcfuit impofita,quafi falicct nimis fit duraejufmo* 
di pcrna, poifct autcm appcliari a roulfta per judiccm impofi ta,r<4/ 
fogr*tU,Ci furti accufatus , & ad Iaqucum condcmnatus, apccnatdc- 
tcrminationc appcllarc conrtur, quafi fciliccr, durum &jnhuma- 
numfit, propter ablationem rerum vilifljro"arunn,vitaro alicuiau- 
fcrri,cum nullainter vitam h«minis , & resablatas fit proportio,u- 
2ique non audirctur a ppellarc volcns j at fi forte in certam pccuniz 
fommam Jjudcr qucra condcmnct > uciqucappcliatioadmitteida. 
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oret.Solutio,parct,cxfinalibusoppofitaelcgis verbis.dum fubjici- 
tur,quod pcenxcerrz fingulorum peccarorum finr,mu)£taeconrra; 
co quod cx judicis arbitrio& poteftare dependeat quantamdicar. 
Concordac , quo ad appcUationem a mulcla.aJcoquefoiutioneru 
d3taroconfirmat,/*g.2f\C. de appeSatiowb. ubilrnpcratores Graiia- 
nus.Valentinianus,^ Thcodofius Et in mul&is,inquiunt,a judici- 
bus infcrendisappellationcsjuberousadroitri. 

Ratio divcrfiratiseft,quiaquandolexcer'am exprimit pocnS, 
judici obfervandam , non agit imque , nec noftrum cft judicare de 
lcge, fcdfccun auro legcm ; atquando Judex profuoarbitrloroui- 
&amimpon<r,arbitriumillud labi,&a!quitateroexccdereporeft. 

/r7/;,quos fequi viderur Wcfcnbcc.i*/>ar<irir/. ^Digeflcr.deappel* 
Utionib.rectpimH nu ; accipiunt d.leg 144 . dc atrocioribus dcUftis £ 
rcoconfdlis qv a: ftanm puniri proptecatrociratem publice inrer- 
fit. Quarint rrpreiatir fi ^dmittatur,lcxilla,8l:as1ndcf4nitec6cepta, 
fccunduui cermino JgufecundtC.tfuorappetfation.nonrecip.tecundQ 
loco exaud.nua,& limitandaforct. 




Mk 



Ut cn^mconfcxvUOydiB.ltg.z.C.quBrappelljtton.nonrecip. locfl 
habcat,&3ppel1atiodenegetur,duocopulativerequirunrur>nimi- 
rum.utquisfitconviftus, (id quodtf ind.l 244.dtverbor.Jignific.La- 
^0/r£w/r/f)&iufuperetiam,cnmen confiflus, proucinterpreracur 
Bair.i£/^, &patetcxvcrbis legis/^i Arguroentisconvi£us,teftibus 
fuperatus, vocc cciam propna vitium fcclufqucconfcflus,nonau- 
diacurappellans. 

Adh*c % non quaevis confetTio atte^ditur,fed qiisfpontefuit 
fa&a*, Si quis,torroentis coa&us , fit confeflus , confeflioifla confi- 
rfnri non praejndtcar .text./c d.t '.2 C quor .appellat. noo rectp ubiiidem 
I nperarores anteditta cxpljcantes.squumcft.inquiunr, reftibus 
produflis , inftrurocntifque prolacis , aliifquc argumentts prie- 
ftitis, fi fenficnrtacontraeum iara fit , & ipfcqui condcmnatus cft , 
aut minimc voce fua confcfius fit , aut formidinc cormento- 
rum terrirus , contra fc aliquid dixcrir, provocandi liccnticmei 
non dcnegari. 

K k t Con^£p 
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VIGESIMAPRIMA. 
Rot.dee.\4xQ prrfidium innocenti;e,& Theriaca contra veneni>m 

)ufr\t\s,B*Linl.un.infi Cfide mtment.pojf.appcfl fuer.Ex fanc,cu incau- 
fis,civilib.fa?penon magni momcnti,ex legu difpofitione,cuivisco 
ced2turappellatio,m.iiltomagisincaufiscriroinalibus, ubi non de 
glande legenda velpecorc pafcendo,fed,utdixirous,defanguinc & 
vita nominis,rcomniu prcciofiHima^nobiliffima^agiturjreococe' 
dcnda,nectcincreadimendaeric. Adroittiquidcm pofTcnt,cu Jul. 
C\2t.lib.r/enten.§ fi q 94 n 3 Moller.^./?wf/?.;/.f/>ir<iy7.&aliisibialle- 
gatis,ralia ftatuta& confuctudincs,fiinlocum denegataeappellati 
onis,alia fubordincnrur.& adrninanrur remcdia , przfidiaqjinno* 
centix , quibus ab injuna ReiconItituanturtuti,cujufroodi funr, 
fupplicarioncs pro Revidendis A£tis 1 Lcuteraticnes,& ejus gcneris 
media alia; qs ibusaddo laudabilcm Hafllx noflrx confuctudincm, 
ubiaScabinis judlciorumcriraina)ium,(ententiarquidero,vclab i* 
pfifmetjVclad confihu iapientum.concipiuntur, at exccutioni non 
mandantur,nifi priusab Adft floribus& confiliariis Dicafteriorum 
approbcnrur, pro ut Marpurgi & Gifz inviridieftobfervantia; & 
roerito ubiquc loc orum obfcrvari dcbcrcr. 

"#WWf,none(TegencraIcm,qu2e pcruniverfaro Gerraaniaro fc 
cxtendat,cOnfuctudinero,neincaufiscriroinalib,cxipfisrerumdo- 
cumcntisdocerour & praxis forcnlis monflrat;Siquidero,ut tacea- 
musaiios Gcrmanicdiflriclus &territoria,in dnionibus Elc£toru& 
Ducum Saxonix,qua?pars fnnt GcrroaRiarnoncxigua,confuctudi. 
nemillam non obfer\ ari,fcd,& Lcutcratrones,quas vocat,&appel- 
lationesin caufiscrkninalib.admitri,non roinus, ac in civilib,tefla- 
ty*Dan.Mo}lcr,//£.* fem fi c|? nu 1 Etipfequoquc Wittcbcrga?,in 
caufa aceufanonis horoicidii Nobilium deM.contra NobileS.Re- 
um,non rantum Leuteratione, fed & appellatioae admifiaro, vidi. 

Prrf/fr^cumconfucrudo fit hCtiJ.dequib 32.ibi.naro quid in- 
tcrefljfufTragiopopulus volunta.tcrofuadeclaret, Anrebusipfis & 
fatlis jfVc #utiqucuta!.'as,qiaxfa£ti funt,probaridcbenr,^r /.*///?- 
•veratio \o.C denonnumer.pecun l.\ lfive.i6.C.deprobdt.Spcc.deteflib.§ 
i.K.pf,Mcn>depra/umpt/Ur.6.prAjump. J4Mj.cumfiqq.it* & confuetu- 
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nuilus,inquifitus,velaccufatus, comparerer perfonaliter , ad fc de- 
feadcnduro, fcd vcl exofficio , vcl pcrhujufmodiexcufatorera , fa. 
cerctteftcsadfuidefenfioncm examinari , abfque ullocapiris fui 
periculo,&ita nunquam rcus poflet cxaminari.nequc tofqueri,nec 
uNacoBdcmaatiofien jnonc^/?*^inquam,illaconfideratio, fiqui* 
dcm,cocafu,quodfir, ad privatam ipfius judicis inforroationcni 
fit,nccpub!icariorcftiuropcti,poterir,lcd in fccrero,attcftationes 
habcntur, 6c publicationera percns repcllitur,cum, aliofinc,c<effc- 
&u,infortBat:oilIa fufcipi folcac. 



DECISIO VIGESIMAPRIMA. 

An $ cjUAter.tts 4 fententh incaujis criminalibui Uta 

<ippeB»rc liceat i 

NUm a fcntcntta in caufis criminalibus lata , ab infcriore ad 
iupcriorero judiccm ptovocatcliccat,in caufaquadaro,ajudi- 
cc& Adfeflbribus judiciicriminalivquodeft W.adfacnltatcm ho- 
ftram tranfroiffa,difputatumrocmini. 

Etfaneincafu A&orum tranfmiflbrum, appellationi nonrc- 
£tcdcfetri,dicendum vidcbatur. 

Siquidcm (quzcft^riwjicntcntiarncgativacratio^nciurcqui- 
dcmcivilijnattocioribus dcli#is,appellationi locumefle, fi rcus 
crimcn ipicmcr firconfcffus, conftat cx l. *44 devertor Jignific. ubi 
Labco, Si qua poenadt,^wi/,mulclacft,fi qua roul&a eft, poena cft. 
Paulus,uttumqueeorumfalfuracft,naroqucharum rerum dtifimi- 
litudo.cxhocquoqucapparct, quod depucna provocationon cft, 
fimuiatquccnim ViCtusquiseft,c)usmaltficii,cujus poenacft ftatu- 
ta,ftanmcadcbetur;armul&x provocatiocft , ncc snre deberur, 
quaro aut non cft provocaturo,aut provocator vit\uscft,ncc a4itcr, 
quara fiis dixir,cui diccrc licerct. 

Cui 

»• M 
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CuiadiWpuhtux l.2.Codquor.appeSat.nonrccip.ubi Conftantius 
& Conftans Imperatorcsad Hicroclcm conf Syris Coelcft. Obfcr- 
varecurabi5,inquiunt , ncquis homicidarum,vencficoruro, malc- 
ficon m adulterorum,iremqueeorum.quiroanifcftam violcntiam 
commiferunt, argumcntisconvi&us , tcftibusfupcratus, vocc ct- 
ia*n pTOpriajVjtiuro.fceluique confcflus,audiaturappc!lans. 

Idcm iu fpecie de crimine Raptus , & quod in co qrovocatio 
locum non habcar,conftirutum Icgimus,m/«w/> C.derapt. virgin.u- 
bi JuftinianusImpcraror,provinciarum Rc£toribus,aIiifqucjudi- 
cibus,mandar, u< Rcos comprchcnfos fimul acdccritnincconfti • 
tcrit, ultimo fupplicio afficiant, ncc fi appeliare vclint, ullam eis 
concedant liccnriaro. 

Idqucmaxime obrinct, tlpublice interfit, damnatum ftatim 
puniri,pertcxr. w/./^.U/j deappellationib. ubi Modeftinus,conftitU- 
tiones,inq jit,qua: dc tccipicndis vcl non recipiendis appcilationi- 
bus loquuntur ut nihil novi flat , locuro non habent in eoruro pcr- 
fona,quosdamnatosftatim puniri , publice intcreft, utfunt,infl- 
gneslatroncs,vei fcditionum Coroitatbrcs, vel Ducesfa&ionuo)', 
Maran t,i* Specul. part. 6. §. $ quandoapptHatur t Kumcr.2pz.cum ali- 
quotfeqq. 

Jarn vcro. in cafu propofito, de commifTo latrocinio, (in quo, 
dictal.16. Appellationem prohibcr)agcbur,dequceocx propriaac 
cufaticonfcffioncconftabar.&infuperexpcdit Reipubhc hocprat- 
fcrtim dcpravato fccuio , & in tanta dclictorum frcquentia roora, 
Reospuniri. 

\dc\ut (ecundo , prrtrrjus cororounefupra rclatam oronino 
velle videtur.confuetudoapud Gcrroanos rcccpta. Siquidem,per 
generalero Germaniaeconfuctudinem , in caufisctiminalibus, ap- 
pellationcs non adroitti , fed poft lataro fententiaro, ftariro pro ar- 
bitriojudici$,remotaomniappcIIationc, executionemficri vulgo 
receptaeft criminaliftarum fcntentia< 

Tcftanturde illa,quamdixiceniuctudine Jbachim lAynCctnttt, 
4 otfervation.4J.lAcm Rej)onfo.p .nu.if.decad.prim (j Rejjtonjo.fp.n.dr. 

Jtcat 
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de:ad.fixt.Kndr.C:\\.lib.i.obfirvat.c.r.num.2S.ldemdepac.fm^c.lier^ 
i.cap.zo num.jt. Joacbim Beu&tnrub deiureturan.num 07. Ncc ulla 
aliaprobarioneindigereyidetur.curo fitnotoria/juxt.Bald.m/.w* 

heriiuj.num.if.verfCtiflaconfuetuda nitoris t Cod \adSC. feSciMn Adcm 
&4[d.inl.fifugttivi t numer.?.C.deftrv fugitiv. inl ficumz num.f.Ced. 
qvandoprovocarenorfeB neceff. h\ex2Txd.ini. unk. C.ut aua. defunt advo. 
eat,part.idcm rxonfil.14 Eltt inl.ltge lutia.n j.deteftib. Manh- Coier. 
decifiog.u.rfMynCia^r.obfirv.p6jtum.6.^7.\ndt.Gc\\.ub.t.obfer^at. 
cap.}6 n.i6.ldemlib.z.obfirvat.caf.ii.num.i7. Et aliasctiaro , Doclo 
ribusdeconfueradincatteftantibasfidc*Grhabeoda,juit Barr inl. 
dequibm iz.auAft.*. c Dtge(l.dt legib.B2idJbid.CzQhena.decif.14 t.num. 
t6.^t2rxtiU.Wiv.lib.icommun.opiniou.verb.Do9ori Famo/.Gzbticllibr. 
i.deprobationtb concluf.4.Czpyt decif.176 .n.t g.Liutcn t.Kirt hov. ccm - 
mun.opinion.centur.z.conclufa.f. $ concluf.47 .Grzffcommun epin lib.i. 
cap i.quaft.zo \\yr\^r\^.ob/ervat pratlic.cent.6 0bfervat.4i.num.ycum 
fiqtf iibi maltoshujusfententia: Autores rcccnfcr,eamqiCommu- 
ncm & in Carocra Impcriali rcceptam ait. 

PoiTe vcrb ftatuto , ?cl confuetudincinduci ,nein caufiscri. 
minalibusappelletur , tcncnt Do&orcscoramurifcr, Didac.Co- 
y 2ttMV.inpracl.quaftionib.capi$.num. 6. Czryyt decif.117.n1t, f/\Mol- 
lcr Mr. 4 /eme/lr.cap 3 ? Jul.( lar in pracltc .crimtnat.lib . j.fevtent.Q .fin. 
^f/?/^^v.uD!air,valcrc{tsrutumdifponcns,quod in caufiscrimi- 
nalibus nonliccar appcllarc,eamqucopinionero cfiecommuncm, 
ncc ab illa in praftica rcccd en d u m ,1 r q uc iea in Ducatu McdiolanS- 
fi,oronesappeIlationes ac nullitatis querelas, incaufiscriminali. 
buspcr conthtutiones publicas,cLTe fubh '.as refert /*'/#./**- 

EodcrnqucmodoinFlandriafervari necappcllationesincau- 
fiscriminalibusattendi , eriamfi Reus nonfitproprioorecriroen 
confelTus, atteftatut Jodoc. Damhouder. mpracV1c.crminal.cap.14g. 
n.*m.2.rcl3Lti\$*Cl2t.d.a i u4ft M.num.?. Etprobatur exeo,quod fta 
ttttum vclconfuctudo poftit tollere juscommunc teg.de quibus tt. 
g ^ detegibj fin.deconftitutionib.princip §.fednaturalia t lnftitut.deiur. 
#!m $ ctvil.l t.adt aquilx.ult.iu fin.dtrefiript.m 6.c.}.t.ult. in fin. 

mw 
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diftincl.4- Bald ./« l.ide legib Jaf./* d.l.de quibw.n.dg .Covarruv./tf com- 
mentar ad c. Alma mater,de ftntent. excommun.in 6.part.z.in princ. nu. z, 
. Geil i.obferv.;6.n.i.cumfe^\dtmitb.i.obfirv.$t-num.T- 
1 Nec,f?r//a,jus illud.de non admittcndaappcllationeincrirai- 
nalibus,caufa introd uctiva dcftituitur,fcd juftis fubnixum cftratio- 
nibusfalutem publicam conccrnentibusme nimiruro provocand* 
tcmcritasiautoritatcm & rcverentiam judiciorum labefa&et, <3c 
ncdeti&aroaneantimpunita, fontes dcbitis poenis fubtrahantur, 
ahiquchoc modoad patranda fhgitia incitcntur, autin raalo pro 
pof]to>vita?qucroalitiaobfcrventur;cum,admifsaappcilai!ohe,fa 
cile^Beri poflir, ut lite pendcnte Accufati velaufugtant,vel morian 
t u r ,ficq uc dcb/t a? poenar fnb tra ha n t ur $ quod aliis cxem plo oiTe pof 
fcr.audendi confimilia facinora. Jam vcr6,Rationeprolcgeeflc, 
ubi rationamhabcmus bonam Rcipubl accommodam , non cfle 
ncccflequxrerc legcm,con(tar ex c confuetudo t §.porro,dift.t. 

i^W/OjConfuetudo, denon appellando incaufiscriminalib. 
publicalmperiilegccomprObata jflcqueex /urenon fcripto , fcti- 
ptum fa&um fuifle vidctur textus i n ordinatione Camerx Imperia* 
h$part.2.c 2S §.item n\ur)t)cm/ubi habctur, invctcrar^, facri Roma • 
nilmperii , confuetudini repugnare,(iappellationesincau(is cri- 
minalibusadmittantur, C oncordat Receffus Auguftanusde anno 
irjo.ubi (ancirur,quod Appellationcs in Camera Impcrialiacau- 
(lscriminalibus,contrareccptam,facri Romani Imperii,confuetu- 
dincm,introducxa,inpofterumadroirti non dcbeam.Quibuscon* 
ftitutionibus,utpote recentioribus, ftandum,non attento,quid ju- 
recivili veteri fitcautum, /./;>* .deconftttutionib.princ. I. t.adleg.AqmU. 
i.inprm.adleg.FacidJ.t.f fifervi tp.de qu/tfiioni. 

Undc Ouintum, pro rejicicnda appcllarionc fundamentum 
refultat; C-um enim Judcx & Adfcflbrcs Camerx iropcrialis prohi- 
beanturprrjccfllis Appc11ationumafcntcntiis,incriminibuspubli- 
ci jiidiciilatis intcrpofitarum.dccerncre^jrr.a.or^/^/Xiiwfr./r.i^. 
f.item nact} bMl & dicl Reccfl u Im pcrii de armo !<;o. §item a\$ jc#0 CO 
6^° pCinlur>CM -Svicfeenj atquc ita ctiarain Camcralm- 
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pcriali obfervari foleat, annotaotcGcilio hbr.x.obfervation.prjHic. 
cap. i.num.;6.6(.MynCingctocentur. 4. o^riwf.^.uriqueidcm in in- 
fcrioribusquoq; tribunalibus, & curiis obfcrvari dcbebit , fiqui- 
dcm judiciainfcriora admodum & forraamjudiciiCamcralis re* 
formtriacfecunduro ftylum ac confuctudiucm Camerzordinari* 
&conforraari>ubcntur,juxr.rcccflumDcputationisif4«*o/6<?tf. f. 

tuwcxiabct. 

Conk'rr/£x^,qund jurcctiam Saxonicoincrirainalibusnon 
conccdatur Appcllatio.fi poenacorporis 3frl:c"tiva Rcoiraponenda 
vcniat,utiteftatut Coler. decif.112.num t\ poft Bcncdict Rcinhard» 
diffcrcntiarura jurisciviliscx Saxonici part. 4. differ.19 ixcm part. 
difftrent.24. & Autorcra anonymum diffcTentlarum intcr jus civi- 
lccoramune & Saxonicum , dffer. 136. pcrtext. libr. 2. iat\buct)t*rt 

12. ii?iQBirMnn3J?cjnngcfvin3cnim (^cricfct/ cr f an f cm ^nr^il 
fcfyltcn. 

Septimb, pci defuctudinem etiaro juraciviliatollh&abtogati, 
conftat ex l.dequibus ;z tn fin.de legib ubi JuUanus,rcctiiTi TieVnquir, 
& illud rcccpturo cft , ut lcges non foium lurfragio legisl a toris , (cd 
etiam tacito confcnfu oroniura , perdefuctudincmabrogemur, 
M e n oc h . de pr&fumpt . lib. 1 pr/tfumpt. 2 n.i. 

Undecftquod ftatuta in ufum non reccpta, pro nonfcriptis 
habeantur,ncclubditosobligent, prout in fa&iconringentja ali- 
quando rcfpondirous,&annotant EmanuelSoarcz inthcfauro com- 
mun.opimon. hc S.num.ipi Muxh.Gt\b2\d.commun.opinion$.flatuium 
req.7. Jam vcroinloco ubicaius contigit, vel fando in*uditum ef- 
fc,aflctcbacur,ur incriminibus judicii publici appellerur, ncc poffi: 
daricxcmplum,ubirslcquid tcntatum, vel appellatio rcccptafue 
rit.Quarecum ufus &ftylusfbripro Wgcfuc exltteru^deeonflitutio- 
»i£.appellarioni deferendum non effc 

^Denique &illud incafu propofho,quo roinus interpofitaap- 
pcllatio adroittatur obftare videbatur , quod fcntcntia a qua ap- 
pcllarumfuit,nondcfiniriva,fcdinterlocutoriatanium cxiftat. Si* 
uidcm Accaufatoinjuncla fucrat pcr fcntcntiam,probat io iu.hj» 
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114. articulorum dcfenfionalium,qux utique mera cft interloeu- 
toria. Atqui a fcn tcnria interlocutoria appellari non potfejuris cft 
Certi,pcr tcxr. m l.i.de appeffationib.recipiend.Ug.ante 7. C.^ucr.appeliat^ 
nonrecip.iens cfui 6 .§ fuper hts ,C. de appeffationib.c nonfoler.t $.fin, cauf 
2.cf'Jdft.2. BarcoJ.fWa 1 ? <eg penult. Qod.quor, appcHat.non recip. Guid- 
Pjp. dtcif 7f.nunt. r. Maranta inSpeculo part. 6.§ demumfertur fcn* 
tctitij, num.6. Idcrr, d.p*rt+6.§ $ quandcg, appeliatur. nu. 30$ Geil /. ob* 
fervat. Uf.jnprinctp Idcm i.obfervat. ip.per totum, Mynfinger.c*»- 
tur.+.obfc:\.\4i. 

Athisrton obftmtibus Appellarionem in cafu propofito re- 
Oe [ntcrpolitan fuiffe, & a jadice ad qucrarecipioporteret, Rc- 
fpondi nus. 

7*w, dcjure communi nontantumacivili. 
.as canfi; rrgulariter AppellarelkercjTcx- 
cQ+ti w^.ubiad poen.ru mortisdamnato appeJIa- 
t ; Iteei ahas a lenrentia appcliare non polTit* 
nifiq"." fuiripf rr.a inlre, fi raraea ad morcemquis fudamnatus, 
aliicriaro pto .oappellarelicct, five veln,fiveno!ir & fivcappcllas 
ncccitarius fir,fivc exrrancus. Non tantum ei,inquit Ulpian.d.loc. 
quiad fuppliciumduciturprovocare permittitur, verumaiii quo. 
qucnoruineejus,non tanrum fiillemandavcrir, verumquifquis a* 
lius provocarc volucrir, ncque diftinguirur, U trum neceflarius fir, 
nec ne, crcdo enim humanitatis ratione omnem provQcantem 
•audiri dcbcrc ; Ergo etfi ipfc acquicfcit fcntcntis > ncc quaeri- 
mus , cujus interfit. Quid ergo , (1 rcfiftat, quidamnatuscft,ad- K , 
verfus provoearioncm ? nec vclitadmitticjusappcllationem peri- 
refeftinans?adhucputcm, dirTercndura(upplicium,tac f^ipia.con- 
ZQi&zil.29,C,eod, ubi Iropcratorcs Arcadius & Honorius Cxfario 
ptaefc&opraetorioin hasc vcrba refcripferunt,AddiCtosfupplicio,& 
procriminum iramaniratedamnatosjnulli pcr vim vindicarelicc- 
ar, actcncrc; quib.in caufa criminali humanitatis confideratione, 
fi tcropora fuflfragantur,intcrponcnde provocationis copia non nc- 
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gamus,ut ibidiligcntius examinetur , ubicontra hominis falutei 
pererrorcm vel^ratiimcognitorisoppfelTaputaturcHVjuftitia. 

ln eadem fcntent-iam lidem Impcratorcs Arcadius&Hono- 
riusThcodoroprarfe&oprartoriorcfcripferuntjfi quis, inquiunttni 
jo.C.ik appe£*t fonib.ptovocaxioncintcrpoCiti fufpc&i judicis velit 
vitarcfentcntiam,libcram habcatpotcftatcro.ncc timeatcotumc- 
ham judicioruro,cum&ab ipfainjuria poffit faci!e provocurc .ci 
antigiturcun&ifibiab injuriisSc fufpe&is judicibus,&incapitali 
fupplicio, ac fortunarum difpcndio, ptovocationero cffecon cef- 
fa Extant & aliz hinc indcej ufdero tcnoris, leges & conftitut io- 
nesquam plurima?,quibusad ultimum fupplicium damnatis Ap* 
pellandiiiccntia & facultas conceditur, uti videre eft, />?/././.<?. ,f.?. /. 
i}.tnprinc.C.deappelljtiori\b.l.6 .§ f.n.C.deepifcop.audient.l.2.C.Jtpenden. 
appelL.morsinterven.l.7 .§.17. cumfeq. deinterdiff. f$ relcgat. I. 2.§.fin. dt 
pccn. ubi Ulpian. Eum inquit,accipiemus dam nat uro,qui non pro- 
vocavit, casterum fi provocet , nondum damnatus vidctur, late 
Barth.Czpola c**r</..2.W«cfenb lib.i.co*f*i n. 1^2. Joh.Fichard»//^ 
i.con].\6jij6&it.inl.o:uiuUimofuppUci9,iepcen ^cWxxjnc.qudrenti^ext. 
de offic.deUgat.S b b. in c . z . ext.de judic. E r n c ft . Co t h m a n , lib. 1. refponfo* 
rum,reJponf.i4.t$ reJponfi6.(Jovarruvfra8.qu<tf}.c.i}.n.4. §.fext$ esl. 
verfnam $ in crimtnalib. Ncccftquidiflcntiat,&negarcaudcat, dc 
)ure comm uni in criminalibus caufis,atquc ac in civihbus,a ppclla • 
xc liccro. 

Cuiacccdit,quod ratio,propterquam bcncficium appella tio-, 
nisfuitinventum,incaulxsctiminaiibu$maximeobtineat 4 Ratio- 
nem introduftaeappellationis »efcrt Ulp.inl./ ff.de appeUatiomb. Ap. 
pellandiufus.quamfrtvctus,inquit,quamfrcqucns, quamque nc- 
ccflariu5,neroocftquincfciat,quippecum iniquitatem judicantiu, 
vclimpcritiaracorrigat jquibusverbishocfignificatum voluit,ra- 
»ione & fenfu cororauni qucravis doccri , opprefibs aut iniquira te, 
autinfcitia judicis,auxiliofuperiorismagifiratus,fublcvandoselTe, 
adcoquceura infinemappcllationis remcdium,quoad fuperiorcm 
«oagiftrat um caufa i tcrum coguofccnda d efcrt ur, in ventum fui tfe, 

T^W^^^^^*^ ut fcn- 
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ut fentcntiainiuftelata,inmeliusreformetur , &nemiq"uoaljquo 
jodicio,pcrimpcritiaro ,autctiam malitiam judicisjusfuurncuiqi 
eripiatur;quasratio, in caufiscriminalibus maximeobrincr,quip- 
pc curo ibi non dc glandc lcgcnda , vel pccorc pafcendo % fcd de fan- 
guine& virahominis,reomniCi prcciofiliima,nobiliiTima,agatur. 

Quod cumirafit,cum inquam,dc jurecoramunisqucincri- 
minalibusacincivihbuscaufisappclIatioadmittatur,nccalia lege 
velconfticurionc pofteriori jus illud immutatum reperiatur,utiq$ 
ftandumeritjurifemelconfticuro*rg, l.pr/tcipimus , Cod. de appeSation. 
l.fanctmtto t C deteftam. Ncc prarfumendaeftmutatio^autexrationi- 
bus^fcntcntiisgencraliflirois.aphorifmis&arguroentisTopiciS/hi* 
duceda, fcd clare & aperrc dc illa conftare & liqucreoportct,Fran - 
ci fc . Vi v. Ub.i commun.opinton. § ftatutum \maxime vero hoc in cafu, ubi 
(uroma prolegcconfticuca,contra raucarioncro cjus milirat, arg.l. 
placuit s.C.dejudie.l inomnibw go. letfinihil I4i.de reg.)ur. cum,fimtitb. 
vulgo notui fiquidem appellatio fpecies cft Dcfcnfionis , & innoccn- 

tixpiaciidium^urappellaturablnnocentioTertio^c.^/.^orrv^" 
tradeappeSatiomb.cuiconcordati.t ff.eod. Eft Theriaca cotra venenum 

judicisBald.w l.unic.CJide momentar.poffejfappell. Csfarconcord.il/. 

inultimarationedecidendiGuWh Bcncditl inrcpctitioncr. Rainuttux, 

part.z.verb mortuoteftatore,n.Z76.extr.deteftam. Moller. 4. femeft.^.n. 

f. Et fane fi ulla juris fupra pofiti nccerTaria fuiflct mutatio, illam u- 

tiqucfincdubiofcciflct Imperator Carolus V. in ordinacione cri- 

roinali,quippe ubi cx profe flb de judiciis crirainalibus , & fentcnti* 

arumcapitalium cxccutionibusagitur; qua dercpluribusagcmus 

infra circa refutationem fccundae Rationis d ubitandi. 

£t hatc de priroa Dccidcndi rarione. 

^W(?,attcndcbatur,quodabAppcItatis, probatumnonfu- 
erit,necctiaprobari potuerir,invercrataconfuctudine, ufuqj lon- 
gacvointroduclumctTcnca^jdiciocriminali civitatisE,incrimi' 
^nibuspubliciiudiciiJfcnrcnriiscapiwlibuSjadfuperiusTribunal, 
appelletur.QuodenimdfrdcfuttDiine,&intcrmiflbufuAppelIaa- 
diadfcrebatur, inflrmiuscft, quamucinde;ura,infalutemhomi- 
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ptHB conftituta, tollancu r, uncirca fepnmaro dubitandi rationeni 
vidcbimus^&adoculQfjcleiliationisinflrrnitatSdemonArabirrius. 

Tertionon parum mcvcbat,Nullitatisconfideratio. # Nullita 
tisJnjudiciocaufarumcrirainaliumcommiiTxqucrelam , tum ii 
Cameralraper. tumxtiaro aliis in judiciisadroitti,fivein piocc i 
iiveirtipfafcnrcntia,Nullitas Ikcommifla^conftatex ordin.Carm 
ra;Imper.p4r.2.rir.^8.dccentpra!iudicia Camcrx,&notant Myr.iii 
obferv.pratl.ccntur.4 0bferv.42.V1ch3T.cnf \2s.nz.l1b.2. 

Etquidcra.opcappcllarion is Nulliratemin Cameral nperh 
li^liifqijudiciisproponipoffCjfciibjrFjchar.^/pf. Immo utilsus 
•onfultiuscflcputam pra&ici, Appel.ationis rcroedio Nultitatci 
introduccrc,monentquc Advot^tos , ura rcnrcr.ua quanrumvjs 
Nulla,femperappelIcnt,Raph Cuman.fcw/T^v w./ Jacob Henrich- 
roaQ.f0»/V/.w.//.//£./.quosrefcrt,& infimili fequimr Lincft C< h- 
rt\zx\.refj>onf.!4.n.6o.cumpq l'tb 1 conjilt6>u^. T.un v er6 ,circa caufarci 
prarfentem.pluresuna NuilitatescommiiTas Kiifl:,ex AJ.s confta- 
batluculenrer. 

Et/>r/97^quidcm 4 quoad TorturxDecrerum nimisfcftinanrcr 
proceflum fuit. Juriscftcerti &indubitati, Rcuro torqucndu noo 
eiTe,necad torturarapcrveniendum , nifi adfint inditia impurai 
criminis urgentiiTiroa, ita ur fola confeflio Rcorum dccfle vidcarui 
i.r.inprincip.jf.4 §.l7.dequd/i'i0r;ib.£oncoid.t./o $ 3 t.fg ff.ineacar*/ 
l.ultim.eod.l.^.inprincip l S.§.i. Cod.eodlficut17.Cod.aJl Corncl.dcfai 
concord.de jure Canonic. c.d.extr dereg.jur. ubi Gregorius Ponti 
fcxinipfocaufxinirio.inquit.noncflaqusftionibusinchoanduro. 
Concordat&,conftitutiocrirainalisCaroli Quinti artic. 6 inprinc. 
c»;usverba harcfunt. 

6?fcman& ciner ^bdt^at ^urcr^^cmfinoi {fumut§ &mtfr)tiaft7 
obcr anbcr glaubnw&igfr 2(n$f tcjung vfrfcadjttmt) argrotffitiK} / tmt> bar* 
^albaifrurcfj t>it £&riaicit voi\Hm\>t& fvilbm4n#cnommfnttwt>f /t>cr 
frt&ocf? mupcmlidjfr gragf nirfct angcgrtcffcit tt»crDen/ce fcp Dcnn otrojr. 
rc^flicfrrn^frrKUbcn^ 

flcnfccrfclfrca 9;?:j}a^t aujf $n$foutoirt>ia,a / aiuthjL 
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Jj Idero»abcodem Imperarore Carolo Quintorepetirur artic.io. 
dift* ordinathntt criminalu hifcc vcrbis : ( 2BottiCr)f %IWCX rcMicfyC 2Ctt- 

itiQma, orr 2ftiffct§at/oarnacf2 man fraa,cn tt>olf/t>orf anocn t)nD octocift 
ir ttroc/ fo( mcmanos ^cfragi tocroc n /ono ob au cf> ajc 1 cr)n>ol au (j &cr SD?ar* 
te*otf9}?ifTct&af orfanDttt>iir^/fofoa^oc^&crntc^egc0jauH/ nocfj jc* 
manoB oarauff ocrortfjcift trcr&cn* 

® oauc^tintgcOori^fcif oocr 3tic$f«7in fofc^fmt>pcrfiJ^rcn/fo^ 
m oic/Dcm alfc trtbcr Dvccfjf /o£n Dic pcroccfcnc anacigtma/a/martcrtttc* 
rc/fcincr®cr}ittacr>/@cf2mcrecn/5to|lcnt)nD©cr2aofn ocr ©c&urcrgc* 
gunajuf gtin/fcfeufttg fcprt. 

Acccdu glofi fiquu;.Codic. adleg Jul. Majeftat. Dd. ini.r. $. 
i ^e qutftiombu/iQiziuilibr.f fente&t. yfo. ^#<r/?. 4/ numer.6. Idem 
quxft.04>num 9. $ num if. Gow.cz lib }.refoiution. cap ly Hyppolit. dc 
Marfil.iaf crtmtnal § . conftantc ,num.i.tf feq i)e,c\at\>intrafiat: 
crimin Itb 7.cctp 47-Bqct. dtcif 163 num, i Zanger. intraclat.de tortur. 
cap l.num.ii.if cap. t.inprinctp f£ r.um.4. Boccr. in tratlatu de quA- 
fitornb turturareor.cap.i. num.g. NioWzT.z.femefl.zf. Exquibusita 
deduttis,evidentercon(iat,a torrura non eiTc incipienduro,ad ror- 
turam nondevenienduro,nifi inditiaad torturam fuftrcientia, prae- 
ccdanr, nec alircr quam fub tormcntisinterrogari, debere,quaro fi 
inditiacriroinis cxrcntralia , ut (ola Rcorum confefliodcefle vide- 
arur. Arqui in noftrocafu,nullis prarccdcntibus inditiis,commiifi 
homicidii.autcertiaiicujusdeiicli , Reus tonurae fubjctxus ; fuit 
quod enim attinct fcortationcro , & reruro furtivarum cmptio- 
nem : dequibus,cxcorfeflionefacinoroforumquorundam reusar- 
gucbacur,confcflus fuir,antc,quaroad torturaro c6demnatus*fuit 7 
delitlacjufmodi.nec promdc torqueri,fcd puniridcbuifict. 

Sar.e , fi Reus roala? flr condirionis & fams folirufque dclin- 
querc.quibufdaro vidctur,criam aiiis inditiis dcficicntibus , cum 
efferorquenduro , quos rcfcrr Marfilius inpratlic.criminal. §.dt/i. 
genter,nu.pp & tenct Bofl in pra cl .crim.tit .de inqutfitione t n.l g.tf tit. de 
ndit.antetort.num 6s. At minusconfidcratc,utviderceft,apud Jul. 
iQ\2xdib.f .fent,§.fi>t.q>64. ubi fcntentiam illaro iroprobat,quia fi , cx 
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omnia in ipCum delicl um , A n coiiftet doco , inquirere fatagat. (£$ 
foll rmjcDrrDlicbtcr/inquitCarol.V.d loc. tnoicfcn sroffcn 6>acljcn/ 
»or tw pcm(icf>cn Jragc / fo wc( muajicfj iwt> nacf) a,cf?a(t twt> a,cfca,cnr)c* 
cincr jcDcn C5acrjcn/bcfc[jc!)cn fan/ fic^ crf uuoia,cn / tmo flciflFta, nacf)ffa* 
$cns fjabcn/ob oic 93?ifTcrM Darttmb cr angcnommcn / bcrtf (tytget tmnD 
DCrDacfjt/aucij bcfcf)c£ cn fcp/ oocr mcf)t\ Idem comproba tur exemplo 
Sacrarum Iitcraruro,Z^«:.i7.T;.v.ubi obidololatriam accufatus pu- 
niri prohibetur.antequam habita dihgenti inquiinione,dedeliclo 
ccrtbconfter. Unde & in Scabinatus, aliifquccollcgiis juridicis, 
quando dc jure in caufa criminaii refpondetur ,addi folet claukila, 
Sidil genti habita inquifitione,de deIi£toccrt6conftet,uti tefta- 
tur Nio\\ci.}femeft.4o d uo rcfcrcns exem pki , ubi Rci, eo non obier* 
vato, innocenriflime funtoccifi.AddcBart. adt.i .§ .24. de SC.S0an. 
Clar./^./ '.fent .§ ' fi ' q 4.n.i. itemq.rL.n.7.q.ff.n./o.cumfeq.q.64.n.-$ f£q- 
d6.inprin.Goa\cz.ltb.s.var'tar.refoiut.c.g.n.i.^ofiinpracl % crim.t'tt.i.in 
prin.Giito decif fo.n.19 Maran.iw^ta: p»rt.6. tnprinc.titu.de inquxfition* 
n.i7- Hipp dc}AiTi.inpracl.crim.inprin.n.f.tLnt.G&bMb.7 comm opin. 
Concluf.i7.Co\cr-decif.io%.n.ij.cumfeqq ubipturesatte^.videptpradec. z. 
pag. 44.ubi qu* dixi , huc , quA bic.tltuc/tnfupplemcntum.repetita volo. 
Jam veroin cafu ; quo deagimus>necante,nec poft torturam deco- 
miflb homicidioconftiiit.Faflusquidcm futt,in tcrtura accufatus, 
fc qucndaro.fecum pernoclantcra.tru^Lifie, & in foflam horti fui 
cadaverprojecille; repertactiara inibmrerunt, nonnullaofls , qwfc 
prooflibushumanishaberi voluerunr,& vu!gohafrira funt. At.no 
fufficitconfefl5o,fivcin torturae.fivcextratorturaoj^fuerit facla ( ni- 
fiplene & perfrcle dcdcli&o priusconfUt.per tradjta., 3 Maranr 4 i. 
ykrt 6 de Spec tit.de inquifiiton. n.ig H : p p . in prax crim. $ .pofleacjvam.', 
n. zi. Zmg.de tortura t c.utt.bAodc(\ Tiftot.q.jr^.^nininprax.crtm q.z. 
».//.ubiait,fennnquan^condemnaturum,confuenrcs homimiirm 
fe occidiflt , atque in mare projeci(Tj,quanquam propc marc fubi- 
tcnt,nifi prius conftet,interfc&umquemeflc. 

.SWinfofla indicata, poft habitam inquifltioncm ,inventa, 
ut dixi, fuer ua t ofla, numero fcptcndecim, qu* pro hom »nun: ofli- 
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bus h.abcri volucrunt , atex taliolTium paucitate,maximepartium 
min.us pnncipalium,de homine intcrfe&onodum conGarcpotuit; 
imme pofteaquam tandcmoffj illa anatomiciscogaofcenda &di>u- 
dicanda rraramiiTafuerunt ,a mcdicis,Hclmfladienfi; & Gicflenfis 
Academiarum : non humana, fed bcluinacficofla refponfuro fuit, 
quorum rclponfa rccenfebimus , de caufa pnncipah, quando agc- 
mus,quippecuro hac vice, & decifionepr2cfenti,dcappeliatioae 
tanturo, Num iiii dcferri dcbeatjermo fu inftitutus. 

Dtnt^ Nuliitate noncaruit inter!ocutoria,aqua appellatam 
fuit,ut conftabitex refuratione ranonis dubicandi ultimx. 

Quapropter,fi vei nfcjllaalia admitrcndz appcllationis fubfu- 
iifct caufa,vel obfolas ilias hatlenuscnumeratas Nullitatcs ,appcl, 
riojfdmittenda futflet. Nec, qu* pro ncgariva fuperius adduce- 
banrur, tanti funt momenn , ur incontrartum nos movcrepotuc- 
rint , uti ex ftngulorum obje&oruro refucation-c luculcntcr con- 
ftabit. 

Siquidem.quod/jr/W diccbatur, Nc jurequidcrn civiii,in a- 
rrocioribusdeliclis appeiiationi iocumc(Tc,fi Reus ctimCiplemet 
fit confcfius,abfokite verum no cft,uti patcbit,ex finguiarum ,eam 
ad rem addu£Urum,lcgum confidcratione. 

£tquidero,quodattinct/f£//<pj^«^tf 2^4 ff dt vetbor fig** 
jfr*/.deejusmente& inte^^u, variantintcrprctes. Miht, allcga- 
tum Labeonisrcfponfum^Ro fcnfu accipieidum vidcrur, non r 
quod vclit Jureconfultus, m caufiscnminahbus , acfententiis poc- 
calibus, appcllarinon poffe t fed quodappcilarinon poflita pcena, 
q.ua»dcliftoa Iegefuitiropofita,quafi fciiicet nimis fit dura ejufroo» 
di poena, poffit autcm appcliari amui&a per judiccm impofi ta,r^ 
bigr*tU 1 & furti accufatus , &ad laqucum condcmnatus, a pcenz de~ 
tcrminationc appcllarc conetur, quafi fcihccr , durum &inhurna- 
numfit, propter abiationem retum viliffirDarur*, vitam alicuiau- 
fcrri,cum nuilainter vitam haminis ,&resabiatas fit proportio,u- 
iique non audiretur appeliarc voicnsjat forte in certam pecunix 
fammam Judex quem condcmnct , uci quc a ppcliatio adm ir tcada 
*J foicc* 
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foret. Solutio, parct,cx fina libus oppofita? Iegis vcrbis,dum fubjici- 
tur,quod pcenarcertz fingulorum peccatoruro fint^mulftaecontra/ 
coquodex judicis arbitrio& poteftatc dcpcndcat quantamdicar. 
Concordat, quo ad appellationcma mulcta,adeoquefolurionem 
d3taroconfirrnat,/^.2f»C. deappeSatiowb. ubilroperatores Graria- 
nus.Vakntmianus,&Thcodofius Et m roul&is,inquiunt,a judici- 
businfcrendisappeliationcsjuberousadraitri. 

Ratiodivcrfitatiscft.quiaquandolexcertamexprknit pccnS, 
judici obfcrvandam , non agit iroque , nec noftrum eft judicare de 
lcge, fcdfccun jum lcgem ; atquando Judexprofuoarbitrloroul- 
&am impon<r,atbitriumillud labi,&zquitateroexcedereporeft. 

/M/,quos fcqui viderur Vcfcnbcc.M^*r<irif/. 'Vigeflcr.de appel* 
Utiomb.recipimH.nu; accipiunt d.leg 144 . dcatrocioribus deliftis 1 
rcoconfcilis , q v £ (tarim puniri propceratrocitatem publice inter- 
iic. QuanntiTprciatiofi *dmittatur,lexilla,0l;a$1ndcfinitec6cepta, 
fccundum tcrroino. ,/• qu fecundttC.auor appellation.non recip.iccun&Q 
loco allc ^.'rf.cxaud uiua,& limirandaforct. 

LI» cn\mcOn&itutio, dicl.leg.z.C.qusrappeiljtioti.nonrecip. locil 
habcat,&3ppcllatiodencgetur,duocopulative^equiruntur,nimi- 
rum.utqu.sfitconviclus, f/<t quodtf ind.l 2 44. deverbor.Jignific.,L*> 
beorequmi) & iufuper etiam,cnmen conft flus, pro ut interpreratur 
Bait.i£/^&patctcxvcrbis lcgis ibi Argumcntisconvi£us,tcftibus 
fupcratus, vocc ctiampropria vitium fcelufqucconfeflus ,nonau- 
diaturappellans. L 

AdhdCy non quaevis confcffio attenditur,fed quaefpontefuit 
facla-, Si q uis,tormcnt is coa&us , fi t con fcflus , confeflio illa confi- 
r#nri non prxjndicar ytcxt.tn d.i '.2 C auor .appcllat . non recip ubiiidem 
I npcrarorcsanre.diclta explicantcs,aequumeft,inquiunr, reftibus 
produ&is , inftruroentifquc prolatis , aliifque argumenris pr;e- 
ftitis, fi fcntennacontraeucn lara fit , & ipfcqui condemnatus cft , 
aut minime voce fua corfcITus fit , aut formidine tormento- 
rurn tcrritus , contra fc ahquid dixerir , provocandi licontiem ei 
non dcncgari. 
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fis,civihb.fa?pcnon mjgni momenti,ex legudifpofitione.cuiviscd 
ced:Kurappellatio,n\iiltomagisincaufiscriroinalibus, ubi non de 
glandc lcgcnda velpecorcpafcendOjfcd.utdiximuSjdefanguine & 
vita hominis,rcomniu preciofiflima,nobiliflima,agitur,reococe- 
dcnda,nectcmcreadiroendaerit. Adroittiquidcm poflcnt,cu Jul. 
CA*x.libj.(enten.§ fi q 94 n 3 Mollcr.^./?w<y?.^.f/Vf<i/.&aliisibiaHe- 
gatis, talia ftatuta & confuetudines,fi in locuro denegatarappellati 
onis,alia fubordtncntur&adroittanturremedia , przfidiaq^inno' 
ccntix , quibus ab injuna Reiconftituanturtuti,cu)ufroodi funt, 
fupplicarioncs pro Rcvidcndis Aclis^Lcuterationes,^ ejus gcneris 
mediaalia,qsibusaddolaudabilem Haffi* noftraeconfuetudinem, 
ubiaScabinis judiciorum criroinalium,lcntentia?quidero,vclab i« 
pfifmet,vcladconfiliuiapientum,con<ipiuntur,at exccutioni non 
mandantur,nifipriusab Adfeflbribus& confiliariis Dicafteriorum 
approbenrur, pro ut Marpurgi & Gifz inviridicftobfctvantia; & 
roerito ubiquc loc orum obfcrvari dcbcrer. 

"2)WWe,noncflegencraIem,qua?perunivcrfaro Gerraaniam fe 
cxtendar,cOnfuctudincro,neincaufiscriroinalib,exipfisrerumdo- 
curoentisdoccrour .& praxis forenfismonftrat;Siquidem,uttacea- 
musalios Gcrmaniediftri&us&territoriajnditionibus Ele&oru<5c 
DucumSaxoniz,qua?parsfant Gcrmaniznonexigua.confuetudi* 
neroillamnon obfen ari,fed,& Lcutcratrones,quas vocat,&appcl- 
lationesin caufiscfkninalib.avjmirfi,non minus, ac in civilib.tefla- 
tu*Dan.Mo!lcr\//£.* jem ft.cn nu 1 Eripfequoquc Wittcberga?, in 
caufa accufationis homicidii Nobilium deM.contra Nobile S. Rc- 
um,non rantum Leuterarione, fcd & appellatioseadroiflaro, vidi. 

/Vrf/fr^curoconfucrudofit h&ij.deqttib 3i.ibi,nam quid in- 
tcrefi,fufTragiopopu!us volunratcro fuadeclaret , Anrcbusipfis & 
faclis ^^^.utiqucutakas.qvxfacli funt,probaridebenr,^r /..»<//?- 
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do t>rob3ri dcbcbir.M deconftttutiomb.it: 4 &ibi Canotrifta;, MenVc 
prafumpt.ltb.2.pr<r(umpt s «./.Teftanturquidero.detaliconfuctudt- 
nc Gctroanoru Mynling &Gcilius,locisfupraallcgati5;Aft J no(uf. 
ficitiliofu^tclhmoniuni.&conriociinturionsrttrurD doturr.cn 
tis,ufuqjConrrario Ncc.qucd diccbarur.Doaorjdccoufuctudinc 
attcftanricrcdidcbcre,abiolutcvcrunBcft,utcxiifdcm t pr0ca kn 
rentiaallegans Autoribus, cosftat; ncquc luriuK, verbts decon. 
fuccudinc rcftari,fed oporrer idoncaru cius caufam rcddi , & dcpo- 
nidcvifu Atfus.cujusconfuetudoaUcgatura Dd.coromunircnw/. 
deauikv ^^Denjquediaeriuroiliud,quodconfucrudoprobciur 
teftimonio Dofloris.attcftantis , cffc confuctudincm , non nifi de 
confuetudinc parricular i.cerroruro locoruro,dequa,quis notitiaro 
babcrc potcft,exaudiri poterir, degencrali vcro.pcr toturo Iroperi 
uroiVclregnuro / qutrfit,nonltem.Unde,quodnonnulhlcribunr,& 
auturoantjuscororouncdeappeilationibusincaufiscriminalibus 
iccipienda perconfucrudinemGermanizabrogatura^cVhodiepro 
nonfcriptocftcjcacquidemdiciTwtcft.dciistribunalibus&locis. 
in qnibas Gcrroan;i confuettidincm reccpraro eflcccrturo cft.ar fi 
id dubium fu . 5t ex partc Accufati ncgctur,utiquc Accularor , qut, 
fupcrconfuetudinc,intcnrior*fuaro fundat,caro probarc , & quod 
inlJloipfo!oco,tTbicaulavcrritur,itaobtincat,docctc,pctfuperius 

r«otara!&rraditaaCothro.^#«*.r* » ir Ub.i.conf. 

Er/^f.cumadcxctDplutti iupreroi tnbunaiis , quod cftlptrz 
Memctum,,nfcriora rribunalia Appcllationcro incaufiscriroina- 
libus.fcnfim &cxtcnfivc refpuerccocpcrint , inlupcr & appellatio 
defcnfionis naturalis fit fyc<\c%l.'-de*ppe!l c.cumfleciaii.§ porrb.rxt. 
dc*ppe!Ut verifimilcnoneft.pcruniveriaroGcrroaniaro exfingulas 
ciusprovtncias,confuctudincro,dcDonaopcllandoincau(tfcr' 
min 3 l;bu5,c{rcreccptaro,prout&tnterprctesplcriquc,quandoal 
lcgat2con(urtudinismcntioncmfaciunr,nonabfolutc dcumvcr 

fahqundara Germania: confucrud.nc teftantur, fed hroitate fcri' 

bunr,& refcrunt moribus judiciorum perGerroaniam uuod*****' 
rcccpVurodrc,nctncauf.scriroinaltbusappclletu:proutfacitFcr 
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rar.Monran ^^^/^«//'.//^./.f./.fl.f^.quciDacihocallcgatErneft. 
Cothm.^ reiponj i6.n.t$f. 

Facit.quod Caroerales,confuctudineil)a non srttnta , antc 
RecelTum Auguftanura,dcanno tno promuigarum.appellationcs 
rccepennr»quoipIofigmficarunr, tonfuctudinem illarn , utpotc 
naturali dcicnfionicontrarijm,vel plane non admittenda.vcl ccr- 
tc , vclut odiofa m ; ftricl,&ro e acci pienda m erTe,Coi hm.d.conftd. n, 
22. & ^ubi infuperallegat Blanc. m tr.de compromtjfq 4 pr.num,2h6c 
Lanccll. De attentat is ,t tt Jt at ter.t j/ pendente compt twtJJo,par.2 Clf.nU; 
128. Adharc notanduametiam in illis ipfis locis, ubi confuctudo il- 
laviget,nonindifcriroinatiroiuobfcrvin,(ed, in eorantum cafu, 
obrincrc, ubividclicccexofficiocontrarcfi proceditur.ur plcrunq; 
fir,&is in c6fefl1onecriroinis,flve lL6tc,fivc (ub fidiculis fatlacora 
tribunali,&quandodcflnitiva fcnrentia publicari dcbcr , perleve- 
rcr,uti arguirur, & conftatcx eo, quod u(u apud Gcrmanos fit rece- 
ptum,utrci,nifi confefli,morte,nunquamautccrterarifnme,mul- 
&cnrur,ann otantc Mollcr.^.c. femeft.At veio,fi ordinari ■ 
usinftitutus fit proccflus,libellusaccufatOf ius oblarus, Reus litcm 
negativecontcftetur>&,probatio(}ib. urrinquc dcdutlis, poftcau- 
famconclufam Judcxinferior,exiftimansaccufatorcm (ufficientcr 
intcntionem luam proba(Te,Rcuro autcm incontrariaprobatione 
cxceptionis fua dcfceifle , ad definitivam proccdat,rcumquccon- 
demner,is vcr6,interpofii£appellationc,ad Inperiorcro provoccr, 
uiiq, appcllariodcncgari oondcbebir,ncceriam indirionib. Saxo- 
nia:,a!iarumqueprovinciaru,dencgatifolet tcftcMoll. d. cjt.nu.f* 
qui vjdcndus. 

Dentfy juriseftcerti quod iiseriarneaflbus,quibus(tatuto,vel 
fonfcctucMncappcllanoexpref&e prohibetur, nihilominusappcl- 
tereIiccar,ao iniquiratcrn,cxa&isNororiaro,(pro ut incafu prsfcn 
ri Notoria f uir.aclis at rc ftanub .judici appcllationis, cxnudaatio» 
rum infpc&ione ,oftcndcnda«).& appcllationis remediocorrigcn- 
da,pertrad.ab AntdcBut jncmter c<ttna>,n, 2. & Abb. ikid.n.?.txt.dt 
pt juJic. Alexand. j jonf.it 6. nu. 27 Bald.i* l.t.nu. 4. Cod.Jtdemomentan» 
poJJtfapKBat.fuet Natt./.f«^//.»*.i/.Granj.^«/.itf.».7^,Socia.Jun. 
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con/?i6.n,i8Mb.i.CaiCCt.inpracl.cnm.prin.L*ncc\ in tr.de attent.par.; 
tit.de attentatisappeQ /tfWfw.c./i.tf.f^.quosallegatj&incafufimih fi 
quiturErneft.Cothro.rr^ i4.n.$j.tf reJp.i*.njf<$M i confilior. 

Et hxccriara defccunda, Nonadmitccnda;appellationis,tatic 
nedubitandi. 

Minoriseftiroporrantix.quod/frrw dicebaturjus iliud,denc 
admitrendu appcllationcincaafiscfiminalibus,ju(tis niri rationil 
Nc nimtru provocadi rerocritas.auroriratem & rcverentia judick 
ru labcfac~ret,6c nc dcli&a maneat iro punita, fontefq; dcbiris pccn 
fubrrahantur,fed juftofubdantur fupplicio^ndcqjalii.nccoiimil; 
audcantjdererrcantur.ficq; ftatus Reipubi. quictus & rranquijii 
conftiruatur,quippecuro faluspopulifuprema lcx eftc debear,&< 
mnia juraindeaeftiraari. Nonobftat, inquam, (iquidcm exadduA 
roe,ncprovocandi tcmeritas Autoritatcm & rcvercntiam judicK 
rumlabcfa&et.illud primo (cqueretur , quod, ncc incatifis tivilj 
appellationes,fint adroirtendae.quodabfonum cft; deinde,rauoa 
ductafacercquidcm poiTer,urtaliscon(Virurio,vclc6fuctudo,(cai 
tcris tamen paribusjfierer.ar ipfa per fejusnon hc\i } arg.l.i.deregu 
rur.&c per ea,quaclate difputavioaus fupra dccif fecunda. 

Piei pondcris habcrc vidctur, ^cr^r/j dubirandi raric.^jquidci 
confuetudo,dc Ron appcllando in caufis criminalib.publica Iropi 
rii lcg^ vidcturcoprobata, ficquc , exjurenon fcripro>fcripr u hQi 
fuiiTe,prour,camad rcmadduci folcr tcxt.inordin.Camcrz Impe 
part.i.c.18 & Rcccflus Impcrii dcann.^o.Auguflar promulgatu 
At plus inU-rturex adductis texribus.qua jura finunt.Et quidem'C 
mcrsordin.quod attinct, tcftaruriHaduntaxar,dcaIiquaconfui 
tudincqus fit in Gcrmania,teftificanti vero non plus crcd i tur,q u 
eft in verirarc; nec proinde.ut quidam volunr, confuetudo illa , p< 
d.ordin.Camera;,confumara ccnfebirur,cum confirmari non po 
fir,nifiidquodrevera cxiftitmecctiaro incidcntcr cVfupcrficiahcc 
fcd,cum prarmonirioflcocappararujcgcscondi foleanr. lnfupe 
qucroadmodum tota ordinatio agit dcfolo proceflu Camcrx, ii 
uoqucdifpofitio,ibifacla,dcillofolomdiciocftaccipicnda,& r; 
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tionis duntaxat loco ad d ucitur, quod alias etiara ita confuc t udinc 
inGermaniafitreceptU}quaefaneratio veraeft, naminplerifq; lo. 
cts.hujirfmodiappellationcs prohibcntur,at no cft gencralis & uni- 
verfalis penoraro Gcrmaniam ; atq;itactiaradi£tamordinatione 
acccpifle,c1cad folam Cameram rcftrinxifle videturPetrDenaifius, 
Camer.Imper quondam AdfeiTor celcberrimus, in copendio juris 
Camc duitalatinevcrtitjnctiminaiib.caufis^undepocnacorpori 
impendct, Appellationcs,ex vetcreinftituto,neadmittuntur,atta- 
mcn.a judiciis immediate Camerz fub j cft is ,Nul iita ti.vna turali ra ■ 
tionirepugnantisqucrelaadca defertor,quadeprchensa,eaufaea- 
dem^legitimeprocedendipronunciandiqigratiajremittitOf.Adde 
in fupplemcn tu datar folutionis ea , q dc hoc arg. genere fcribit Ern. 
Corh.r /ponf.t4 /*£./. Publica. Imp. lcx> incjuitn. p. adlmpcrialc ttibu- 
nal principaliter pertinct;cum vero juris cois corrc&oria fit lcx ifta, 
fane rcftri&e accipi deber,neq; de loco & tribunali unoad locum & 
tt\buna\ *liud, portlgi, U w Jt*guUre 9 de 3. Francifc.Arct.cflw/T**.»**/. 
Hipp Rimin.confvo.n 7Mb.?.Nc<\,(pergie dJoc.n.t tjobft&ttquodlcx 
inafitprincipisRom 4 conftitutio,ideoqueIati(fimeaccipi,& intcr- 
prctatione pleniffiroa adjuvati dcbcat , l.pen. deconftit ^r.naid regu- 
laritcrquidcm proccdcrc&vcrum eflc,at in conftitutionibus quan- 
tu vislrnperialib.quej novae funt, & juns cois corretloriac,locum non 
habere, per tc%t.inlftricimm t C.de pan.l.JiquandoJnprin.C ' deinoffic.te- 
Jlam.Dt reccffu Iropcrii,anno ic 30. Augufte. promulgato,idcm judi- 
cat & refpondet,r0rf//<f. Reccflus, inquit,non habet, Appelationcs 
caufarum criminalium, invcterata confuctudincfacrilmpcrii, in 
quibufvis univcrfasGermaniar judiciis,prohibcri,fcd,AppelIatio- 
nesinCam Imper.acaufiscrirainalib.contrareceptam S.Rom Im* 
pcriiconfuetudine introduclasin pofterum admitti nodebere.Nc- 
queobftatf/wg/V*// c.) quoddcS, Rom. Imperii coniuetudine rc« 
Ccflus Auguftan.gcncraliter loquatur; nam id , inquit, non co pcrti- 
nct,acfilmpctator,confuerudinemearo,inomnib,&Gng<2lis Ger- 
mania? provinciis , & fingulis fingulorti iudicum curiis, fubiell:is.|5c 
tribunaiib.rcccptamc(rcptofitcatur,fcdhoctantufinefit,utinteU 
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pellatione in cauOs criroinalibus;cum enim jus illud ,De non appei- 
tando in caufis criminalibus,valdc fit durum & iigiduro,ac prop tec 
certas, fpecialelq; caufas,roaxiroe propter diuturnitatem litiam, in 
Camerairafit rcceptu,5c lcgelmperiiconfirroatur; utiq; intcrpro, 
tationctcropcranduro potius,& coanguftandum , quam amplian- 
dum crit , c odta.de reg tur.in6.\to ut & ipfi Camcrales, juris illius 
duritie & inhuroanitatc attenta, ante Recetfum Auguftanum, Ap- 
pcllationesin caufis criminalibus admiferunt. 

Ad fextam dibitandi rationero facilis eft rcfponfio, praeterqdam 
eniro quod ftatuta (vujufmodi etiaro funt juraSaxonic2): xtratcr- 
ritorium ftatucntium fc non exrendant, arg. I ultff deiurifdttl.omn. 
iudtc. & pcres jua: ttadir Geil obfervjt pratiicar.lib.i c.}6.pertotum 9 

lih.z. oi 'erv. 1 24 v cumfcff Mynfirger. 4. cbferv. gi. gjf c. obf.19. 
Appe1Iar*oac* in 1*4(1* cnmi alibus,de jurcSaxoniconon prohi. 
b-n>contra Autores fupra alicga^os, tenet ac tradir, Moller. 4 fe- 
meftr. jr.refpondensad tctiumartkuliiz.lib.z XantWCljtt/quod no- 
minanm,6cui fpecie,loquaturdeco quiinflagranticnmintdeprc- 
henfui ocin judiciumprotra&us, faftum negare,ctfi velit , non po- 
teft j q u i cafus cum fic fpecialis ,extra tcrminos dequibus loquitux 
cxtendi,& pro jure regulari,haberinequit ,pervuigat. 

Non major eft difficulras ,circa fcptimam dubirandi rationem. 
In loco, in quocafus nofter contigit, inauditu cflc aflerebatur, ut in 
. criminibusjudiciipubliciappelietur.nccpofrcdariexcmplum^ubi 
ralcquodrcntaturo,vcI Appellatio recepta fuerit. Ideoq;cum pec 
dcfuerudine eriam jura civilia tolli&abrogari qucanr, Autorc Ju- 
iiano.in /. n ff.de legib. appellationi dcferendum non effe,infcre- 
batur* At rcfpondendum non propterca lcgcm ftatiro proabroga- 
ta habcri, quod inufum non vcnerir ,nccin fa&i conringcnria ali 
quando, ut inrerpretes loquuntur, pra&icata fuetit, fcd ncccfle eft, 
ut contralcgc latam, peraclus conirarios, adum fir, roonente Gei- 
\io obfcrvation. praBicar. lib. z. cap. 60 . n 4* ubi,lex nova,inquir,nun- 
quam tollirur pernon ufum,fed per ufuro contrariuro novaelegi, 
proindefi cafu* novae legis non evcnent , ex diuturnitatc tr mporis, 
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cnarr* longiflimi , nulla inducitur novz lcgis mutatioallegas Alcx. 
confii2.n.4 Itb.r.YcYm.inc.i.n.to.ext.detreug &pjce. Undcquod Ju- 
lian *W/^.dV#ait,lcgesnonfoluro fufffagiolcgislatori$,fedetiam 
tacitoc6fcniu,^r^/«fW/«f«»,abrogan,cuiii tempcraroetoaccipi 
dcbcbit,ncc ita cxaudiri , qua fi fcil. fi lcx non fit in ufu,nec cafus co- 
tigcrit,tn quo ufurpata & pra&icata fucrit, proabrogara ccnferi de- 
bcat,(edpcr^/2rf/W/«^quaro Julian.norninatjntclligtdcbcbitco 
fuetudo,quac6trariuro jus fit ufurpatura,vef us dcfuctu interprete 
Donol. lib, i comm. c. to.ctrc,med.ubi,i d tollcnda lege vctctcm f intjuit, 
non fufficit ca non uti , niil etiaro contratio facto populus dccla rer, 
carafibiiroprobari; vctus icx non tolliturfincfcripto,nificonfue. 
tudincneropecontraria lege,fola a. defuetudo,*.?. quodlege non 
utaris,necquicqaamaraphuscontrafacias,noncftc6fuetudo,cum 
confuetudofitufus;ideoq^ehocdicitjulian«adcoconfuetudinem 
pro legc fervat i,ut etiam Ieges , nepc fcript*,contrat iaconfuetudi- 
nc abrogentur, Quam intcrpretationcm repetit r, ti. f.fiJib.i. Vcr. 
ba perde/uetudine, inquit, ficaccipc, non fi populus tatum ufus non 
fit(nequen.quicquamabrogandi vimhabet,nifilex,necquicquam 
Icx in in his,qua? finc fcripto valcnt.nifi confuctudo d l Je efuib.de U. § 
Jinefcripto.ln/i decur.nst.gent.&civ.) Scd contrariamconfuctudine, 
qux,aliojureutendo,&priorisdcfuetudinem habuerit,& fimula- 
niroumjegem priorero dcfuefcctc volentis.indicarit.-tfj^D^.^/flr. 

*Deni% y (\\iod attinct ultimam dubitandiratione,qu4dicebatur, 
quod fententiaaqua,in cafupropofito,appellabatur,non denniti* 
vajfedinrerlocutoriaappellarinon polljtj Re/poKdenduptimo,Kcgu 
laro,quac habcr, At interlocutoria fcntentia appellari non poflTe , li- 
mitariacdidingui^finimiruminterlocutoria.aquaappellaturvim 
habcat deflnitivae,fi fubfit gravamen,quod in appjellationc a fcnte- 
tia dcfinitiva reparari pouea non pofljt,vcl fi contincat daro num ir P 
reparabile,tex.inordin.Camcra!lmper.^r t j tit.ig §.ult. Dcnaif /* 
compend.juru CamerJit. A.tit. AppeH.A/entent.tntcrlocut.n. t. Gixl.i .obfer* 
yt.n.i ^^.Excmplcinforoquotidieoccurruntiquib. addeexem- 
plum,quod habctur apud Johann.Mcichfncr.^/^C* 4 »'/-^ t.decif 
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\4.inprin.Vuti Referentis. Evidcns^cjus rci excmpluro cft,fi Judcx per 
fcntcntiam alicui torturam decernat>cujufmodi fcntentia, cu con- 
tincatdamnura irreparabile,membrorumnimirum diftortioncm, 
& larfionero tum corporis tum animi,ab ca,utcunquc fit intcrlocu- 
torie,hciteappcllari porerit, tcx tnl 2. jf.de appell recipien. ubi Scasvo. 
la?,ante fententiam,inquit , appellari porcft.fi qualionem , in civili 
ncgotio,habcndam Judexintcriocutus fit , vcl in crimina]i,fi con- 
tra leges hrc facist,Cart.4«r , </./.<\* 14 .BaI.i»/.*,C deepifc audient. Ma- 
ran in /pecul.§.^ quandofyappelbtur >n ii%.Gonic.z lib.3 jefolut.ci s nu. 
r^.Guid.Pap tndccifon.ttt.de appelitt.abintcrloc q? f.n. 2 .Brun. intr.de 
indtt.adtorturam q.f.par z.n.14 Hipp.de Marf.ia pratl crtm ff.nuncvi- 
dendum,r, 1 Zangcr dcqqj£ to*t.c.4.n.? Farin tn prax.crtm.lib.i.qu.iS. 
Wcfcnb.iw pararit .Digtft de «ppiftat .recipiendis,n-S. 

Im6,dc JureCanonico, aquolibct gravamine appcllari poiTc, 
vulgoreceptaeft tcntentia, &conftitutum hzbcm usjnc1.c3.de ap* 
pell.in fext. cappeliantif.de appc8atMb.2.clcmentinarumjit.\i. 

Jaro verojentcntiaro^caufaeprxfcntis^quodattinct^continc 
batilladamnum irrcparabilc habcbarq; vim definitivae. Etfi cnim 
probatio tantum nonnullorum Articulorum Dc fcn fionalium, ac- 
cufatofucrir injuntta,quia taroendefcnfionis vis, non iniistantCi, 
quarum probatioinjuntta fuir,articul is,continebatur. fed &inalhs 
a judicc praiteritis.utiquc non leve fubfuit gravamcn,appcllationis 
reroedioemend3nduro>dcindc,fi in probationearticulorum,quo. 
rum probatioinjungcbatur,forrcdcfccifletactufatus,pro utfacilc 
fieri potuiflcr.Torturaerepctitip jamdumdeliberata,&adc6filiuin 
fapici rum,everitualitcrdecrcta fuit 5 Quod fi nuncad torturam re- 
tradtis,priorerocommiiT]horoicidiirepctijiTct,&inca pcrfevcraf- 
fct, (pro ut farpc.torti in fe mcntiri. moriq; , malut,quam tormcnta, 
maximercpctitaadcoqucintolcrahiliora priorib.fuftinerc)Dcfini- 
tiva ultirai fupplicii,jamanreconcepta , &ptopterRevocationern 
accufati fufpcnfa,fincdubiofubfccuta , ckRcusad Rotamcondc- 
mnatusfuifictycum tamende deliclonondum conftitcrit , pro uc 
antcomnia,&prius,quam,velad icrturaro,velad ultimum fuppli* 
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folo,poflfent ridiccs Reos torr&cntis fubjicerc, eo quod al ias dclin 
qucrc foliti ' i t,luberent nirois latas habenas,quod non ct\ pcrmi 
tcndum,prov>rer impeririam raultorura.C/w in noftrocafuacccdi 
quod prxt ;r delicla , dequibus ultro confeflus crat, non extabat 
aliud,cujus vcl & facinorofis illis infimulatus, vclcxcffkioincu 
tus fucrit. Sane aufugir excarccrcfugaro aurem inditium adrort 
ram faccre,tradunt Jaf inl.admonendi.njfig.d: fw?pr. Mafcar. de p\ 
bationib.vol.^.conclufgrg.n. 4 Fari ojib, rprax.crim tit.f.qn.42 . Za n g 
* detorturac.2.n.i4.^c(ctA>.inx.decuftod.reor.n.4 Rocct.tntrat}. deq 
tfr tortur.ci.num.il. At prxtcrquam quod Theorica i\\*,Fugam indi. 
tiumadtorturamfacereXitconttovctfa,&.im\i\tistcptobctut, (ut vi- 
dereeft,apud ]\ii.CtetMb.r.fenten.f fin.quaft.21. nu.ig. Bocr.decifxrf. 
num.Z4.& num.j 0. Mcnoch. hb r.prafumpt gp num.36 num.^f- Go- 
mcz.libr,} refilution.num.io Andr. Qi\\.lib.2.obftrvat.praElic.cap 109. 
num.? MynCiTifrob/ervat.pratfic.cent .6 .objcrv 9%.) ad noltruro cafum 
nonrefteaccommodatur; fiquidem , crfi Rcus,quandoaufugirc 
carccre , videatur fa tcri deliftum , proprer quodincarccratus fu- 
it, proindeque&caprivusnoftercriminuFn,proprcrqua;incarc>ra- 
tus fuit, Rcusccnferiqucat, maxime.cum cadcm anre,quam fugir, 
confclTusfuerir 5 indc tamen inditium alterius,ahcujus dcli&fcu. 
jus nomine quis carccri im pe&us non fuit,fumi nequi r, pcr ca, q 

Jlate rradir Ju\.C\it.lib.r.fent.$.fi».q.2i.n.2f. 
Quarc,quodexcarcere,Reus nofter,aufugit,nonob id factu 
videri debet,quod fibi fucrit confcius aliorum infupcr deli&orurn, 
fod quia verirus fuir,ne forre virgis cxdcrer ur.ob fornicationcm ab 
iplo,quippeuxorato,admiiTam , & rerum furtivarum emptionem, 
proutcomigerar meretriculis.cum quibusconvcrfaruscrat. 

Praterea , prius quam Judexconrra aliqtfem proccdat,ipfum« 
qucaccufari,veltorquerifaciat,multoqucroagisanrc, quam cuitl» 
puniat,ccrtuselTedebet,dedcliclo,ABfitcommiffum,prour com- 
fnuniterabomnibustraditur,arg/.i t J'. i4jfadSC.SySansMitiov'X' 
HmcacceCritconftitutioCarolino,depublicisjudiciis,4r^.^.ubico- 
muni illa intcrprctum o pinio coprobat ur,& fancir ur,ut Judex antc 
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omnia in ipfum deliclum , An conftet de eo , inquirere fatagat. <£e 

follrtu|cDerDlicb(fr/inquitCarol.V.d loc. iti t>tefrn groflen ©acfccn/ 
x>cr t>er pfmlieben Jragc / fo oic( muajicptmb nacf) o,cf?alt mioa/fco^nryK 
cmer/eDcn^acljcn/bcfcfec^enfan/ficr^crPutiDigcn / tmb fletfFig naet)fra* 
$«10 ftaben/ob oie tittiftctfat oarurhb cr ana,enommen / riiri^f iget tmnfr 
DcrOacbt/aucribefcr)c^enfep/ol)erniCr)f. Ideracoroprobaturexcmplo 
Sacrarum Iiicrarum,Of«M7*f.*.ubi obidololatriam accufatus pvi • 
niri prohibetur.antequam habita diligenri inquifuione,de deljclo 
ccrtbconftet. Unde & in Scabinatus, aliifquccollegiis juridicis, 
quandodejureincaufacriminaIirefpondetur,addi folctciaufula, 
Sidil genti habita inqui(itionc,de delic~toccrt6conftcr,uti tefta- 
turMoller./.y^wr/?.4o duotcfercnsexempla , ubi Rei,eononob(er- 
vato, innocenriilime Tuntoccifi.AddcBart. adl.t.§ .24.de SC.Sjfan. 
C.\zx.itb.f.fent.§ fiq 4h.t. item qs i.n.7 \q.fs \n.to.cum (eq.q.64.n.} tfq. 
66.in prin.Gotncz.ltb.; .vartar .refiiut ,c. g.n.i .^ofi.inpracl .crim . tit.t .in 
prin.GTiCD decif fo.n.ip M.2t&n.infpec p»rt .4. inprinc.titu.de inqutfitione 
n.i7> ttipp.dclAiil.inpracl.crim.inprin.n.r.t\nt.G2ib.lib.7 comm opin. 
concluf.i7.Go\cx-decif. 10% n. t;.cum feqq ubiplures *Ut\. vide f *pra dec. 2. 
pag. 44-ubi qu<t dixi >huc , qua hic,tltuc t infu'pplemcntum t repetitavolo. 
Jara verbin cafu,quo dcagimus,necante,nec poft torturam de co 
miftb homicidiQConftitit.Faftusquidemfuit } intcrtura accufotus, 
fe quendara,fecum pcrnoclantcm.tru^lafte, & m foiTam horti fui 
cadaverprojecille; rcpertaciiam inibrarcrunt, nonnullaoflfc , qtrte 
prooflibushumanis rnben volucrunt,& vulgohabira funt. At.no 
fufficitconfeujo,rivcintorturx,fivcextratorturaQ),fjcritfac^a,ni« 
fiplenecc perfcde dcdcliclopriusconftet.pertradira. a Miitanr.*/. 
ymt A de Spec tit.de inqutjitton.n.i $ H.pp.inprsx crim. poBeaquam.-, 
rn.21.Z2ng.de tortura t c.uit.bAodcd Fiftor.^.//7.Fat in.i* prax.crtm q. 2. 
n //.ubiair,fc nnnquam condcmnarururi^confuenrcs homininem 
feoccidifit, atqucin roarcprojeciflT^quanquaro propcmarc hJoi- 
tcncnifi prius conftet,intcrfcttum quemcfte. 

Sanein fofta indicata, poft habitam inquifttioncm , inver.ta, 
utdixi,fueruatoffa, numeroieiucndecira, qu& prohorainum ofti- 
mSm Kk bus, 
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bus habcri volucrunt , at cx tali oflTium paucitate, maxime partium 
rninus principalium,de homineinterfe&onodum conftarcpoiuitj 
Immh pofteaquam randem ofla illa anatomicis cognofccnda &di>u- 
dicanda tranlmiffa fuerunt ,a mcdicis.HclrnfUdicnfis & Gieflenfis 
Academiarum.non humanajed beluinacfleofla refponfum fuir, 
quorum rclponfa rccenfebimus, de caufa pnncipali, quando age- 
mtK.quippecum hac vicc, & dccifione prstienti, dcappellatione 
tantum, Num ii!i dcferri dcbea tjcrroo fit inflit utus. 

Denifc Nullitate noncaruit interIocutoria,aqua appcllatnm 
fuit.ut conftabitexrefurationerationisdubitandiultimz. 

Quapropter,fl vel rAiJIaalia admitrendz appellationis fubfu- 
iifetcaufa,vel ob folas illas haclenusenumeratas Nullitatcs , appcl, 
tio^iroittenda fuiffec. Ncc , qua; pro neganva fuperius adduce- 
bantur, tantifunt momcn(i,ur incontrarium nos moverepotuc- 
vint , uti ex fingulorum objc&orurn refutatiorvc luculcntcr con- 
ftabit. 

Siquidcm.quodjoWw^ diccbarur, Nc jurequidcm civili,in a- 
rrocionbus delitiis appeliationi locumefle.fi Rcus ctime ipferaec 
fit confetTus,abfoUue vcrum no e£t,uti patcbit,cx lingularum ,cam 
ad rcm addu&arurojcgum confidcratione. 

Et quidem,quodattinct legfiquap&naeH 244 deverhor pgn'^ 
c*/.decjus mcntc& inte^^u, vanant lntcrprctes. Mihi, allcga- 
um Labeonis rcfponfum^Ro fcnfu accipieidum videtur, non r 
quod vciit Jurcconfultus, incauflscriminalibus, ac fcntentiis pce- 
nahbus , appcllarinon poffe.fed quodappciiari non poffita poena, 
quxdeli&oa legcfuit impofna,quafi fciiicet nimis fit duraejufrao* 
di pocna, poflit autcm appcliari a mulfta per judicem impofi ta,r< 
bigr*ti+& furti accufatus , &ad!aqueumcondcmnatus, apcenjc de~ 
tcrminationc appellare conrtur,quafl fcilicct, durum &inhuma- 
numfit, propter ablationem rerum viliffiroarum, vitaro alicuiau- 
fcrri, cum nulla inter vitam heroinis , & resablatas flt propor tio,u- 
2ique non audirctur appellarc volen sj at (i forte in certam pecunis 
fommam Judcx quemconderanet, uciqucappcltatioadmitteada 
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forct.Solutio,patct,cx finaiibusoppofitarlcgis verbis,dum fubjiei- 
turquod pocnarcertz fingulorum peccarorum finr^muJclaj conrra> 
coquodex judicis arbitrio&poteftatc dcpcndeat quantamdicar. 
Concordat, quo adappellationemamu]&a,adeoquefo]utionera 
dararo confirmat, /rg. 2 r.C. deappeHatiomb. ubi Impcrarores Graxia- i 
nus.Valentinianus,&Thcodofius Et in mulctis,iDquiunt,ajudici- 
bus infcrendisappeiiationesjuberousadmitri. 

Rano divcrfiraciseft.quiaquandolexccrtam cxpriroit pocnS, 
judics obicrvandam , non agit imque , ncc noftrurueft judicare de 
lcge , fcdfccun juru legcm ; atquando Judexprofuoarbitrloroui- 
&am imponit,arbitriumillud labi,&a?quitatetDexcederepore(t. 

/*///, quos fcqui viderur Wcfenbcc.i*^ar<*?W- ^DigepQr.deappeU 
lationtb.rectpirnd nu j accipiunt d.leg 144 . dcatrocioribus dcliclis k 
reoconfertis qva; ftarim puniripropceratrocitatem publiceinrer- 
fit. Quaeint^rprciatiofi 3dmittatut,iexiIla,aUas1ndefinitec6ccpta, 
fccun d um t c r mi no ,A '% u fe cundct C. quor appellation.non re cip. fcc undo 
loco exaud'enua,&]imitandaforet. 

II r cn\mcon(\uutio t dicl.ieg.2.C t qu0rappeiIjti<m.nonrecip. locfl 
habcati&appcllatiodencgetur^duocopulativerequirunturinimi- 
rum.ur qu.s fitconvi&us, (id quodtf ind.l 2 44*deverbor.jignific.,La- 
beorequmt) & iufuperef iam,crimen eonfc flus, pro ut imerpreratur 
Bai t. ibid* 6c patet ex vc tbis lcgis ibi A rgumentis con vid us, tcft i b us 
fuperatus, vocc ctiam ptopria vaium fcclu iqucconfeflus , nonau- 
diaturappellans, I. 

Adhac, non qusvis confcffio arteoditur,fcdquxfpontefuir 
fa&a, Siquis,tormentiscoaclus , fitconfcflus,confeflioillaconfi- 
r#nri non praejndicar, tci:.ind.l '.2. C quor .appeHat.nonrectp ubiiidem 
Inperaroresante.dida explicantes,arquum eft.inquiunt, teftibus 
produclis , inftrurocntifquc prolatis , aliifque argumcntis prse- 
ftitls, fi fentenriacontraeum !ara fit, & ipfequi condemnatus cft , 
aut minime vocc fua confcflus fit , aut formidine tormento- 
rum terrirus, contra fc aliquid dixcrir, provocandi iiccnriem ei 
non dcnegari. 
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Rot.dec. i^.cft prarfidium innocentia? , & Theriaca contra Yeneni>ra 

j u d j c i 5 t Bal.in l.un .m f Cftde mtment.pej], appell fuer. Etfanc,cuincau- 
fis,civilib. faepe non magni momcnti,ex legu difpofirione.cuivis co 
ced;?turappelIario,m.ulcomagisin caufis ctiminalibus, ubi non de 
glande legendavelpecorepafccndo,fcd,utdiximus,defanguinc & 
vita hominis.reomnju preciofiflima,nobiliffima,agitur,rcoc6ce- 
denda,nec tcincreadiroenda erit. Admittiquidem poflcnt,cu Jul. 
Ctet.ltb.r./enten.tf fi q p4 n 3 Moller.v./?wf/?.;;."Vr<i^.&aliisibialle- 
g3tis, talia ftatuta & confuctudincs,fi in locum denegata; appellati 
onis,alia lubordmcnrur & admittantur remcdia , przfidiaqjinno* 
centia? , quibus ab injuna Reiconftituanturtuti,cujufroodi funr, 
fupplicarioncs pro Rcvidcndis Actis,Lcuteraticnes,& cjusgcncris 
mediaaliajqsibusaddolaudabilem Hafliae noOra? confuctudinem, 
ubi a Scabinis judiciorum crimina)ium,(ententia?quidero,velab i- 
pfifmet,veladconfiliu japientum,concipmntur,at executioni non 
mandantur,nifipriusab Adftflbribusfic confiliariis Dicafteriorum 
approbcntur, pro ut Marpurgi & Gifar inviridieltobfervancia; & 
roerito ubique loc orum obfervari dcbcrct. 

u Z)f/Wf,noncflegcncraIcm,quaepcruniverfaro Germaniaro fe 
excendar,confuctudinero,ne in caufiscriminalib,exipfisrerum do- 
cumentis docemur & f raxis forenlis monfirat;Siquidero,ut tacca- 
musalios Gcrmanie diftrie*tus &territoria,in ditionibus Eleclotudc 
Ducum Saxonia^qua? pars font Gerroaraiarnon cxigua.confuctudi» 
ncm illam non obfervari,fed,& Lcuteratfones,quas vocat,&appel- 
lationcsin caufiscrKninalib.avJmirri,non rainus, ac in civilib.tefta- 
tycDan.Mo!ler,/^.*/r«» ft c.3? nu 1 Etipfequoquc Wittcbcrga?,in 
caufa accufationishomicidii NobiliumdcM.contra Nobile S. Re- 
um,non rantum LcutcrationS, fcd &appellatiOBeadmifiaro, vidi. 

/V<</wj,cumconfuerudofit faCtiJ.dequib ;2.ibi,nara quid in- 
tcrcftjufiragiopopulus voluntatcro fuadectarct , Anrcbusipfis & 
faclis ff.de B.ux\i\xxc ut al-tas, qux fa&i funt,probari debenr, perl.adfe- 
leratto 10.C denon numer. pecun l. 1 l.ftve . 16. C. deprobtt. S p ec. </c teft\b.§ 
i.K pf.Mcn.depra/umpt/i^.6.praJump.J4 t n.i.cumJeqq t it^^coi\luct}i' 

Kk 3 dopro- 



Digitized by Googl 



iro D EC! S I O 

do probari drbcbir,<\t decon/lttutkmb.itiS &ibi Canotvifta;, MenV* 
prafumpt.ltb.2.prafympt $ «.7.Teftaneurquidem,dctaJi<oni'uetudi. 
nc GcrroanorG Mynling &Geilius,locjf fupraallegaris;Aft,no(ur. 
ficitiliorufn tcftimonium , & convincuntur iofis reruro docun.cn 
tji , uJuq; conrrario Nec.qucd diccbatur.Doclorjdecouluctudine 
attcfUnti crcdi dcberc.abtolute verum cft , ur cz iifdcm,proca (cn • 
rentiaallegans Auteribus, cosftar; ncquc luiiicK, vertm decon- 
fuecudinc tcftari.fed oporrer idonearn cjus caufam reddi,&dcpo 
nidc vifu Actus.cujusconfuetudoallegitura Dd.communtrcriw^ 
dequib 3 > .Heli Deniquediel erium illud,quod confuetudo probetur 
teftimonio DoOoris.atteftanns , cflc confuctudinem , non nill dc 
confuetudinepatticulari,ccrtorum locoruro^dequa.quis no:iuam 
haberc potcft,exaudiri poterir, degencrah vcro.per totum Iropen 
uro,velregnuro,quff fir,nonitero.Undc,quod nonnuIlilcribunt.ee 
autumanrjuscommunc dcappeUationibusincaufiscriminalibus 
tecipienda percoufucrudinem Germanixabrogarum.&hodiepro 
non fcriptoefl'e,rec^equiderodicrpotcft,dc4istribunalibus4{loc»s, 
in qnibus Gcrmamarconfuetudincm rcccpram eiTcccrruro cft.ar fi 
id dubium fn , 6t cx partc Accufati negetur,utiquc Accularor, qui, 
fuperconfnetudine,intcnrionc;fuarafundat,caro probarc . & quod 
inJ!loipfoloco f tTbicau(a verritur,itaobtincat,dcccrc,pcrfupcrius 
r<otara,& rraditaa Cothtto.reip99.r4 n.if lib.t.conf. 

Et/4i7?,cumadcxcmplum fupreroi tribunalis, quod eft fpira? 
Mcmctum ,infcriora rribunalia Appellationem in caufiscriroina- 
libus, fenfim &cxtcnfivc refpucrecccpcrinf , inluper & appcllatio 
dcfcnfionis naturalis lit fyt<\t%l.t.de t»ppe!l c.cumjpeculi.§ porrd.rxb 
desppeliat vcrifimilc non eft.per univcriam Gcrmaniam & fingulas 
ciusprovmcias , confuctudincro, dc oon appellando in caufks cn 
rninahlMis^cflc reccptam,prout & intcrpcctcs pleriqucquandoal 
lfgat«con(uctudinisroentioncn»faciunr,nonabfolure deunivcr 
fahquadaro Germama: confucrudine feftantur, fed liroirate fcri 
bunr,& rcfcrunt nioribns judiciorum perGermaniam quodammodo 
rccepwroctTcnciacauiis criroinalibusappeMctur pro ut facit Fcr • 

rar. 
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rar.Monran de0ppefl*tionjb.Ijb.f.c.f.».f$.qutm*dhocz\lcg*tTLTncft. 
Cothm.^ responj j6.n.i$f. 

Facir.quod Carocrales,confuctudineil)a non artcnta , ante 
RecciTum Auguftanuro,dcanno ino promuigarum.appeliarioncs 
rcccperinr»quoip(ofignjficarunr, confuctudincm illam , utpotc 
naturalidefcnfionicontrariam,vel plane non admittcnda,vcl cer- 
tc\vcIutodiofaro,ftricXfi^roeaccipicndamcfre,C^^ 
zz.tf 2$.\ab\ 'infavtTzWzgauRUnt.in tr.de compromijfq 4 pr.num.2hU. 
Lancell. Dcattentatis, ttt.de atter.tat pendentecompTemtJJofar.2Cif.nu* 
i2g. Adhxc noranduro.ctiaro in illisipfis iocis, ubi conluetudoil- 
lavigcr.nonindifcriminatim ita obfcrvan , (ed, in corantumcafu, 
obtincrcubividcliccccxotficiocontrarefi procedirur,ut plcrunqj 
fit,&isin c6fcirionccriminis,liveli6rc,fiveiubfidiculisfaclacora 
tribunali,&quandodcfinitiva fcnrentia publicari dcbcr , perfcve- 
ret,utiarguitur,&conftatcxco,quod u<uapud Gcrmanos fitrcce- ' 
pturojUtrci^nificonfefrrmortCjnunquamautccrierarilTimc^mul- 
&enrur,ann ^rante Moller./c.M.M. «.//£.* femeft.At veid.fi ordinari - 
usinfiitutusfitprocefiusjibeilusaccufatorius oblarus, Rcuslitcro 
negative^ontcftctur,&,probatiomb.utrinque dcdu&is,poftcau- 
farocondulam Tudcxinferior,exiftimansaccufatorcm fufficientcr 
inicnrioncmiuaroprobaffe.Rcum autcm incontrariaprobationc 
exccptionisfua?dcfccijTe, ad dcfinitivam proccdat, tcumquecon- 
demner,is ver6,interpofii£appellatione,ad (nperiorem provoccr, 
utiqjappcllatiodcnegarinondcbcbir^nccctiaro inditionib. Saxo- 
nia:,aliarumqucpcovinciaru,dcnegarirolct,tcftcMoll. d.c.n.nn.f. 
qui vidcndus. 

Deni% juriseftcerti quod iiseriarocafibus,quibusftatuto,vcl 
fonficctudincappcllariocxprcfse prohibctur, nihilominusappcl» 
fereliccar,ad iniquiratcro.cxa&is Nororiam,(pro ut incafu prxfcn 
ti Notoria fuir,a£tisattc ftantib.judici appellationis, cxnudaa&o. 
jMiminfpec>ionc,oftcndcndaiD,&appcllationis remediocorrigen» 
da,pcrtrad.ab AntdcBut./» c.inter t*tera»,n.2.c\ Abb.ibid.n.i.ext.dt 
'ejuMc.A\cxzr)d.3.conf.ic6.ni4 t 27 Bald./* /./.**.*. Cod.fidcmomentaru 
poJJefapjeBat.fuer NatL/.f^///.«^2/.Gram.^ci.itf.».7^$o<i»Jun. 
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J^/:/^.«./^.W /.CarcciJ«;r^7.cr/w./>ri«.Lanccl intr.de attent.par. 2. 

qutturErneft.Cothro.r^./4.^8rtf^^ 

Et hxcetiamdcfecunda, Nonadmittendxappcllationis.ratio- 

nedubitandi. . 

Minoriseftiroportantix quod/fr/i* diccbaturjus iliud, dcncc 

admirtcndaappcllationcincaafiscriminalibusjuftisniriraTionib. 

Ncnimtruprovocaditcmcritas.auroritatem&rcvercntiaiudicio 

ru labefatlet,* nc delitla maneat iropunita, fonreiq; dcbitis rcenis 
fubtrahantur,rcdju{to(ubdanturrupplicio,indcq;aiu,ncc6Umilia 

audcantidetcrrcantur,ficq; ftatus Rcipubi. quietus & tranquilius 
conftit uatur,quippe cum falus popuh fupc croa Lcx efte debear, & o- 
roniajuraindexftimari. "Nonobftat, wqutm, fiquidcm exaddufla 
rocnc provocandiccmeritas Autoritatcm & revercntiaro judicio- 
rumiabcfaact.illudprimbfequeretur, quod, nccincaufiscivih>. 
appcllationcs,fintadmittendx,quod^bfonumcft;dcindc,ratioad 

duaafaccrcquidcmpoffct.uttalisconftiturio.vclcofuctudo^c*- 
terks tamen paribusjficrr t.at ipfa pcr fc jus non h<\x } *rgltJtreg*L 
iur.U pcrea,quxiate difputaviraus fupradccif (ecunda. 

Piuspondcris habcrevidctur,^^dubitandiratio,>fiquidcm 
confuetudo,dcRon appellandoincaufiscriroinalib.publica Irope- 
rii lcg^ vidcturcoprobata, Gcque , ex jure non fchpto,fcnptu feAu 
fiiiffe prout,camadremadducifolcttext.inordin.CamcrxImper, 
part.i c.iS &ReccfrusImpcriidcann.i530.Augufia!proroulgatttS. 
Atplusinfcrturcxadduaistcxribus,quaiurafinunt.Etquidcm'Ca 
roerxordin.quod attinct, tcftaturilladuntaxat^dcaliquaconfuc. 
tudinc.qux fitin Gcrmania,tcftificanti vcro non plus crcditur,qua 
cft in verirarcj nec proindcur quidam volunr, confuerudo llla , pct 
d ordin Camer^confirmata ccnfebitur.cura confirmari non pof 
fir nifiidquodrevcracxiftitinccctiamincidcnter&fupcrficiahtcr, 

fed,cumprxmonitiOiic&appararu,le ? cscondi foleanr. Iniupcf, 

queroadmodum tota ordinatio agit dc folo proccffu Camcrx, ita 
quoqucdifpofitio,ibifaaa,dcillofolojudiciOcftaccipicnda,&ra 
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tionis duntaxat loco ad d ucitur, quod alias etian ita confuetudinc 
rn Gcrmania fi r rcceor u ; qua* fane ratio vera cft , nam in plcrifq; lo- 
cis,huju<mod i appellationes prohibcn tur,at no cft gcncralis & uni- 
verfalis pertotaro Germaniam $ arq; ira etiam dictam erdinationc 
acccpiflc,&ad folam Camcram rcftrinxiffc vidcturPctrDenaifius, 
Camcr.Impcr quondam AdfciTor ccicberrimus,in copcndio juris 
Came du ita latine vcrtit, In criroinalib.caufis,unde pccna corpori 
impendct, Appeliaticnes,ex vetcrc inftituto,neadmittuntur,atta- 
rnen,ajudiciis imroediate :Camerse fubje&is,NullUati3 naturaii ra- 
tioni repugnantis querela ad ea defertor, qua dcprchensi,caula ea 
dcm,lcgitimc procedecidi pronunciandiqjgratia,rcmittitcr Addc 
rn fupplerocn tu datar foiutionis ea , q dc hoc arg. gcnere fcribit Ern. 
Corh.r fponf.14 /^./.Publica.lmp.lex,/'»f«//».p.adlmpcrialcttibu- 
nal principaliter pertinet;curo verb juris cois corredoria fit lcx ifta, 
fanc rcltricle accipi dcbcf,".cqj dcloco & tribunali unoad locum& 
tribunalaliud,porrigi,/./»'yf^tt/<irr,</(f^. Francifc.Arct.c*»/^*.»*»/. 
Hipp Rimin.C0»/V<^7./'£ ^Ncq;(/*^ 

illa fit principis Rom 4 conftitutio,ideoque latiflimc accipi,& intcr • 
prctatione plemffiroa adjuvari dcbeat Jpen. deconjlit pr.nZ id regu- 
Iaritcrquidemproccdcre,&vcrumcflc,atinconftitutionibusquan' 
tiivisIroperiaIib.que > novaefunt > & juriscoiscorreftoriz,Iocum non 
habcrc, pcr tcxt.in lfancimt4$ t C.de panJfiquandojnprin.C deinofficte- 
ftam.Ot rcccffu Impcrii,anno icjo. Augufte, promu!gato,idcm ,udi- 
cat &refpondet,c<w//^ RccciTus,inquit,non habct,Appelanoncs 
caufarum criroinalium, invctcrata confuctudincfacrilmpcrii, in 
quibufvis uni vcrfac Gcrmanix judiciis, prohibcri , fcd, Appeilatio- 
nesinCaro Impcr.acaufiscriroinalib.contrareceptam S.Rom Im- 
pcriiconfuctudine introduclasin poftcrum admittinodebcrc.Nc- 
queobftarf^rg/Y*// c.) quoddcS, Rom. Impcrii comuetudinc rc* 
Ccfius Auguftan.gcncralitcr loquatur; nam id , inquit , non co pcrti- 
nctjacfilmperator^confuctudinem eam,inomnib 4 &(Ing*:Iis Gcr- 
manix provinciis , & fingulis finguloru judicuro curiis, fubielliis.|& 
tribunalib.reccptarocffcprofiteatur,fcd hoctaniufinefit,utintcW 
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VIGESIMAPRIMA» arr 
pellationeincaufis criroinalibus;cumenim jusillud,Denon appct 
tendo in caufis criminalibus,valdc fit durum & rigidum,ac prop tec 
certas, fpecialefq; caufas,maxime propter diuturnitatem litium, in 
Cameraitafit rccepiu,6c lege Impcrii tonfirmatur; utiq ; interpre. 
tationctemperandura potius,& coanguftandum , quam amplian- 
dum erit , c odta de reg tur.in6.pxo ut & ipfi Camerales, jurisillius 
duritie & inhumanitate attenta,antcRccclTum Auguftauum, Ap. 
pellationesin caufis criminalibus adroiferunt. 

Ad y^jr/jwdubitandirationcmfaciliseftrefponfio^praetcrquam 
cnim quod ftatuta (*ujufmodi etiam funr jura Saxonics) xtra tcr- 
ritorium ftatumtiurr» fc non exrendant, arg.l ultff deiurifdttl.omn. 
iudtc. &pcres ]ua:nddir Gcil obfrvat pratiicar.tib.i c.)6.pertotum 9 

tib.z.oL err.i 24 ■ \ cumfeqq Mynfirger. 4. obferv. gz. ^ c .obfia, 
Appe!U:»oac* in «.«uiisctimtiialibus, de jurc S^xoniconon prchi- 
b n.contra Antores fupra al!ega r .os, tenet ac tradit, Moller. 4 ft* 
meftr. }i. refpondeos ad tcx: uro artic utiiz. ttb.z £an£rccI>ffl/quod no- 
niinanm,6tu» (pccic.loquarurdceo quiinflagranti cnmintdeprc- 
henfus ot in judicium proi raftus, facl um ncgare , c t fi velit , non po- 
teft j qui cafuscurofic fpccialis,extra tcrminosdequibusloquitux 
cxtcndi,5cprojurercgulari,habcrinequit t pervutgat. 

Non major cft difficultas , circa feptimaro dubitandi rationem. 
I n loco, in quo cafus noftcr contigit, inauditu cfle aflercbatur, ut in 
, criroinibus judicii publici appellctur, ncc poflc dari exemplum,ubi 
talequodtentatum,vcl Appeliatio reccpta fucrit. Ideoqjcumpcr 
dcfuetudinc ctiaro jura civtfia tolli&abrogari queaot,AutoreJu- 
liano.in /. n ff.de legib. appelUtioni defcrcndum non efle,infere- 
batur* At refpondendum non propterea legcro ftatim pro abroga- 
ta haberi, quod inufum non vcnerit,nccinfatlicontingentiaali 
quando, ur Inrcrpretcs loquun tu r, pi a&ica ta fuerit, fed neceflc eft, 
ut contra legelataro, pera&us contrarios, a&um fir, raoncnte G ei- 
iio obfervation. prafticar. tib. 1. caf. 60 . *. 4, ubi,lcx nova,inquit,n un- 
quam tollitur pernon ufum, fcd per ufumconrrariuro novselegi, 
proinde fi cafut novs legts non cvcncrit , ex diuturnitatc tr mpons, 
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etiam longiflimi, nulla induciturnovxlegismutatioallcgas Alex. 
confii2.n.4 ltb.' Vc\in,inc.i.n.io t ext.<!Utreug &pjce. Undc.quod Ju- 
lian /W/^dV^.aitJcgesnonfoluro fufTragiolcgislatoris,fedctiam 
tacitoc6fcni'u,^r^/«^W/»/«»,abrog.iri,curo tempcrarogtoaccipi 
dcbcbit,ncc ita cxaudiri , quafi fcil. fi lcx non fit in ufu,nec cafus co- 
tigcrit,in quo ufurpata & pra&icata fuerir, proabrogara ccnfcride- 
bcat,(cdpcr^e/W/«^qu3roJulian.noroinat,iniclligidcbcbitc6 
fuetudo,quacotrariuro jus fit u/urpaturo,vcrus defuctu intcrprete 
Doncl. Itb. i comm. c. loxtrc .ma/.ubi,ad tollenda lcge vctctcm ,inquit t 
non fufficit ca non uti , nifi ctiaro contratio fa&o populus dcclaret, 
eamfibiiraprobari; vctus lcx non tolliturfincfcripto ,nifi confuc- 
tudincncmpecontraria lege,fola a.defuetudo,*.?. quodlege non 
utaris,nccquicqaamampliuscontrafacias,noncftc6fuctudo,cum 
confuctudofitufus;ideoq#chocdicitJulian^dcoconfuetudinem 
pro legc fervai i,ut ctiam lcgcs , ncpc fcriprje,contrariaconfuctudi- 
neabt ogcntur, Quam interprctationcm repetit r.». f.fUib.i. Vcr. 
ba perde/uetudine, inquit, ficaccipc, non fipopulus tatum ufus non 
fa (ncquc n.quicquam abrogandi vim habct,nifi lex,nec quicquam 
lcxininhis,qua;fincfcriptovaicnt,nificonfuctudo///.//f^«/^^j(' 
jinefiripto.lnfl decur.nat.gent.& civ.) Scd contrariamconfuetudine, 
qur,alio jurc utendo,& prioris dcfuctudmcrn habuerir, & firoula- 
nimumjegem priorem defuefccrc volentis,indicarit:if* Tton.djoc. 

*Dc«/^,quod attinct ultimam dubitandiratione,quadicebatur, 
quod fcntentiaaqua,in cafupropofito,appcilabatur,nondcfiniti- 
va,fcdinterlocutoriaappcilarinonpofijr;^^^W^primo,Rcgu 
lam,quaehaber, Atinterlocutoria fcntcntiaappellarinon poflfe, li- 
mitariacdiitingui,finimiruminteriocutoria,aquaappellatur,vim 
habeat definitiva?,fi fubfit gravaroen,quod in appjcllationc a fcnte- 
tia dcfinitiva rcparari poftea non pofln,vel fi contincat damnum ir- 
rcparabiIc,tex.inordin.Carocr2lrnpcr^jr t i tit.is $.ult. Dcnaif/* 
compend.jurts Camer.lit. A.tit. AppcU.tfentent.interlocut.n. i Qixli.obCeH 
yt.n.i ^*.Exemplcinforoquotidieoccurrunt$quib. addeexcm- 
plum,quodhabcturapudJohann.Mcichfner.^ 
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\4.inprin.VutiReferentis. Evidcns.ejusreiexeroplum cft,fi Judcxpcr 
fcntcntiam alicui torturam dcccrnat,cujufmodi fententia, cu con- 
tincatdamnum irreparabiic,membrorumniroirum diftortioncm, 
& lzfioncm tum corporis tum animi,ab ca,utcunque fit intcrlocu- 
torie,licitcappellari poterit, tcx. tni 2 ff.de appell recipien.ubi Scaevo. 
Ia:,antefententiam,inquit,appcllaripotcft,fiqU£(Honcm , in civili 
negotio,habcndam Judexinterlocutus fit,velin crimina)i,fi con- 
tra legcs hccfaci3t,BartW</./.*,« 14 Bal./W..?,C deepifc audient.Mz- 
ran in(pecul.§.^ quandofiappelljtur^n.i/t.Gomcz lib.s.refolut.c.ij.nu. 
^.Guid.Pap tn dcajion.ttt.de appeQit.abinterloc q.7f.n.2.J$tun.in tr.de 
indit.adtorturam q.r.par 2.n. 14 Hipp.de Marf.inprafl.crim.jf.nuncvi- 
dendum,n 1 Zanger de qcj.g tort.c4.n 3 Vatin tnprax.crim.ltb.i.qu.38, 
Wefeob.i» paratit.Digeft deapptdat.recipiendis^n'8. 

Iroo,deJureCanonico, aquolibct gravaroine appcllari polfc, 
vulgoreceptacft (cnrentia, &conftitutum habemus,i*c./.c.;.</f ap* 
peli.io/ext.c.appel/antij\deappc//atJib.2.clementinarum i tit.Ji. 

Jaro ver6,fentcntiaro,caufajpra?fentis,quodattinct,continc. 
batilladamnum irreparabile habcbatq, virodefinitivse. Etfi enim 
probatio tantum nonnullorum Articulorum Pcfen fionalium, ac- 
cufatofucritinjun&a,quia tamendefenfionis vis, non iniistantu, 
quarumprobatk>in;unclafuir,articulis,continebatur.fed<kinaliis 
a;udiccprsteriris,utiquenonlcvefubfuitgravamen,appcllationis 
rerocdioeroendandum>dcindc,fiinprobationc3rticulorum,quo- 
rum probatioinjungcbatur,fortedefccilTctaccufatus,pio utfacilc 
fieripotuiu*ct,Torturae rcpctitip jarodumdetoberata,&adc6filium 
fapjci tum,eventualitcr decrcta fuir ; Quod fi nuncad torturam rc- 
traaus,priorerocommilTihoroicidiircpctiiiret,&inca pcrfcvcraf- 
fct,(pro ut farpe.torti in fc rocntiri.moriq} , malut,quara tormcnta, 
maxiirjercpctitaadeoqueintolcrahiliorapriorib.fuftinerc)Defini- 
tiva ultimi fupplicii,jarn antc conccpta , & proptcr Revocationem 
accufatifufpcnfa,fincdubiofubfccuta , ScReusad Rotamcondc- 
mnatusfuifl*'t>cum tamende deli&ononduro conftircrit , pro ut 
anteorania,& prius,qu4m,velad torturam,velad ukimum fuppLi- 
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folOjpoiTent ndtcesReos torrocnti*fubjiccre, eoquodaliasdclin- 
querc foliti fi Tt,haberent aimis latas habenas,quod non el\ pcrmit- 
tcndum,pro^ter imperitiam raultorura C«/in noftrocafuacccdit, 
quodprxt;rdelic~ta,dequibusultt6 confefluscr2t,non extabat a- 
aliud,cyjusvcl a facinorofis illis infimulatus, velcxofncioincufa- 
tus fuerit. Sane aufugitexcarccrcy fugam autem ioditium ad rortu 
ram faccrc,tradunt Jaf in Ladmonendi.n. 169.it jurejur. Mafca r. de pro • 
bationib.vol.2.conclufgrp.n.4 Farin Jib.iprax.crim ///./. ^«.-/i.Zangcr. 
de tortura c.i.n.34. Wcfcnto.i» x.de cujlod. reor. n. 4 B occr. tn trati. de qq. 
& tortur.ci.num.it, At prxtcrquamquodThcoricailla,F*£ *«;/*<&- 
tium <K//5r/*r<nw/4«rf,fitcontroverfa,&amulti,srcprobctur, (ut vi- 
dcrccft,apud Jul.Ctet.lib.r.fenten.f fin.qusjl.21. nu.is. \t>OZZ.decifzi f. 
num. 24. & num.io. Menoch Itb i.prafumpt $9 num.}6 num.+f. Go- 
tncz.iibr.$ rejolution.num.io Andr. Gcil. lib.2.obJervat.praclic. cap /op. 
num.7.My(iCmg.obJervat.prac7ic.cent.<$.obJcrv ad noftrum cafum 
nonrefteaccommodatur; fiquidcm , ctfi Reus,quandoaufugite 
carcerc , videaturfaterideliclum, proptcr quodincarccratus fu- 
it, proindcquc&captivusnoftercriroinum,propterqua;incarc>ra. 
tus fuit,Rcusccnfcriqucat, maxirae\cum cadcm ante,quam fugit, 
confcflusfuerit; indc tamen inditium alterius,alicujusdclic"ii,cu- 
jus nomincquiscarccriimpeftusnon fuit,fuminequit,perea, qux 
latetradit ]u\.C\zx.lib.r.(ent,§.fin.q.2i.n.2f. 

QuarcquodexcarcercRcus nofter,aufugir,nonob ldfa&um 
videridebet,quodfibifueritconfciusaliorum infuperdelictoruro, 
(od quia veritus fuit,ne forte virgis cr dcrer ur,ob fornicationemab 
ipfo,qui ppc uxora to,admiflam , & rerum furti varum cm p tioncm, 
pro ut contigerat merctriculis,cum quibus con vcrfatus erat. \k 
Prtterea , prius quam Judcx contra aliqrtem proccdat,ipfum* 
queaccu(ari,vel torqueri faciat,mu!toqucroagis anrc, quam eurru 
puniat,certus cfle debct.dc dcliclo, Ab fit coramiflum,pro ut com- 
munitcrabomnibus traditur,arg/.t §. 14 Jf*d .yC.Jy&w.cuinovif- 
firoeacccQTitconflitutio Carolino,depublicisjudiciis,4r/ .^.ubico- 
muniillainterptetumc^nuocoprobatur^fancitur^ut Judcxanrc 
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omnia in ipfum deli&um , An conftet deco , inquircrc fatagat. (£s 

follcin jcDcrDltc^cr/inquitCarol.V.d loc* ut&icfcti groffcn ©acfccn/ 
»or t>cr pcitt Uchcn Ji\i o,c / fo otc( muojicfj t>ttb nadj a,eff ale mid gckgcnbck 
emer feocn ©acr)en/Defcr)er)en fan/ ftcr) crfunDi^cn / tmo ftctffig naer)fra* 
gfn<jr}abcn/oboic^t|Tctr}ae&artirhl> cr an^cnotnmcn/ocrucr>ttgctwnb 
»crDacr)t/aucr)pcfc^cr}cnfcp/obcrmcr)t Idemcomprobarurexcmplo 
Sacraruralucrarum,L>f«M7*T> .i.ubiobidololarriamaccufatuspu- 
niri prohiberur.anrequam habitadiligenri inquifitione,dcdeliclo 
ccrcoconftet. Unde & in Scabinatus, aliifquecollcgiis juridicis, 
qiundodc jure in caufa eriminali rcfpondetur ,addi folet ciaufula, 
Sidil genti habita inquifitionc,dc delic"toccrt6conftc<c,uci cefta- 
tur Wio\\ci.}.femeft.4o duo rcferens exerapta , ubi Rei, co non obfer- 
vato, innocenrilTime funcoccifi.&ddeBart. adt.i.§ .24-deSC.S0an. 
Chx.Iib.f.fent.§fiq4.n.t. item q.fL.n.7.q.ff.n.tocumfeq.q.64.n^ t§q» 
66.inprin.Goxoxz.ltb.}.variar.refoiut.c.p.n.t.liofi.inpraci.crim.tit.t.in 
prin.Gxzm decif6o % n.iQ Mzx&n.injpec ptrt.f. tn princ.titu.de inqutfitione 
n.i7' Hipp dc Mar(./« pracl .crim.inprin.n.f \t\x\i.G*b.lib.? .comm opin. 
concluf. i7.Co\zx.decifio%.n.i$. cum feqq ubi plures allt^ . vide f <pra dec. z . 
pag. 44.ubi qu/e dixi , huc , $ qua htc^llucftnfupplemcntum^repetita volo. 
Jara ver6incafu,quodcagimus,necanre,necpoft rorturam deco- 
miflb homicidiQConftiric.FalTusquidemfuir,in ccrcura accufatus, 
fe quendara/ccum pcrnoclantcra.tru^lafte, & in folTam horti fui 
cadaverprojecifle; repertaciiam inibrarerunr, nonnullaofls , quie 
prooflibushumanishaberivoluerunr,& vulgohabira funt. At,n6 L 
fufficit confeQjo,fi vc in tortura?, tl vc cxcra tort urao) ,fucr i t fs&a ,ni • 
Jjplenecc perfc&e dedcii&opriusconfter,pertradka. 2 Maranr*<£ 
jmt 4 de Spec tit.de inqutfitton.n.t g H:pp. inprsx crim. $ .pofleaqvam.-, 
M.zi.Zixig.detorturatC.ult.Modcft ?i(\ox.q.jt7.^^tix\.inprax.crim q.i. 
» //.ubiait.fe nunquamcondcmnaturum^confitcnrcs homininrra 
fcoccidi(V«, atqucin mareprojccitT^^quanquam propemarcrubi- 
tcncnifi prius conftcr,interfcc>um qucmciTc. mr 

iWinfofla indicata, poft habitam inquifirioncm ,inventa, 
ut dixi, fuerunc ofla, numcro feotenueciua, qu* pro hominurn ofli- 
• l\k ™bus, 
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bus habcri volueruat , at ex tali oiTium paucitate, maxime partium 
rnmus principalium,de homineintcrfettonodam conuarcpotuit-, 
immh pofteaquam tandem offa ilia ana tomicis cognofcenda &di>u- 
dicanda tranfmi(Tafuerunt,amedicis,Hctmftadienfis & GiclTcnfis 
Academiarum.non humana, led beluinactfcofla refponfum tuit, 
quorum refponfa rccenfebimus , de caufa pnncipalj, quando age- 
mt*s,quippecum hac vicc, & dccifione przfcnti, dcappcllatione 
tantura, Num illi deferri dcbca t,fcrmo fit inftit utus. 

Deni%, N ullitatc non caruit in terlocu toria,a qua appellat ara 
fuit,ut conftabitex rcfurationerationis dubitandi ultiraa*. 

Quaproptcr,fi vei nfallaalia admitrendz appellacionis fubfu- 
ifietcaufa,vel obfolas illas hactenusenumeratas Nuliitatcs ,appcl, 
tioAdmittcnda fuilTet. Ncc, qua: pro negariva fuperius adduce- 
barnur,tanti funt momenu,ur incontrarium nos moverepotuc- 
rinr , uti ex fingulorum objcctoruni rcfucationc luculcntcr con- 
ftabit. 

Siquidcm.quod^riwa dicebarur, Ne jurequidem civili,in a- 
rrocionbus delidis appeliationi locum efle, fi Reus crim5ip(eroet 
fit confcflus,abfokite vcrum no eft,uti patcbit,exfingularum ,cam 
ad rcm addu£tarum,lcgum confidcrationc. 

£tquidem,quodattinet/rg fiqua pcens eH 2+4 de verbor figni» 
ficst. dcc')\is mente& inte^^u, variant mtcrpretes. Mihi, allcga- 
tum Labconisrefponfum^Ro fcnfu accipic.idum vidctur, non, 
quod vclit Jureconfuhus, incaufiscriminalibus , acfententiis po> 
nalibus, appellarinonpouc,fed quodappcilarinon poffita poena, 
quaedeli&oa Icgefuir impofua,quafi fcilicet nimis (it duraejufmo* 
di pocna, poftit autcm appellari a muIcTa per judicem impofi ta,r^ 
bigr*ti*S\ furti accufarus , & ad laqucurn condcmnatus, a pcenac de~ 
terrainatione appellare conetur,quafi fcihccr,dururo &inhuma- 
numfit, propter ablationem rerura viliiJimarur*, vitam alicuiau- 
fcrri,cum nullaintcr vitam hsminis , & rcsablatas fit proportio,u- 
aiquenonaudireturappellarevolensjarfiforteincertam pecuniae 
fammam Judex quem condemnct , uricj,ucappcliatioadmirtc*da> 
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foret. Solutio,paret,cx finalibusoppofitaclcgis verbiSidurn fubjici- 
turquod poenxcertz fingulorum peccarorum fint^mulclxconttas 
coquodcx judicis arbitrio& potefhrc depcndcat quantamdicar. 
Concordat, quo adappcllationcmamu!&a,adeoquefo!utionem 
dataroconrumat,/rg.2r.C. deappeSationtb. ubilraperatores Graiia- 
nus.Valennnianu5,& Theodofius Et in rou!chs,inquiunt,a judici- 
bus lnfcrendisappellationesjuberousadroitti. 

Rano diverfiratiseft,quiaquandolexccrtam cxprknit poenS, 
judici obfervaodarn , non agit imque , nec noftrum eft judicare de 
kge , (cd fccun junj legcm ; atquando Judcxprofuoarbitrlomul- 
&am imponit,arbirrium illud !abj,& acquirarero cxccdere poreft. 

/r7//,qtios fcqui vidcrur Wcfcnbcc.**/w<i?if/- '2Jigeftcr.de appei* 
latiomb.recipienH nu j accipiunt d.lcg.ta* .deatrocioribus dcliftis I 
rcoconfcilis . qv x. ftariro puniri propteratrociratem publicetntcr- 
Ac. Quxint rprctatic fi }dmktatur,lexilla,aha$1ndcfinitec6ccpta, 
fccun d um t r r m 1 n o; Ji gufe c und* C. cjuor appe llation. non re c ip. fcc un do 
loco tf^^/^,exaud'cnua,&limitandaforet. 

Ut eniro con&u utiOjditl.leg. 2. C.qutrappeiljti 011. nonrecip. iacil 
habcat,& appellatio dcncgetur, duocopulative requiruntur,nimi - 
rum.urquisfitconvi&us,^ quodtf ind.l 2 44. dtverbor.Jignific.La' 
beorcqutrii) & iufuperef iam,crimen confiflus, pro ut intcrpreratur 
Batt.f^ccpatetcxverbis \c%\%ibi Argumentisconvi&us,teftibus 
fupcratus, vocc ctiam propna vitium lcclufqucconfcfius ,nonau- 
diatur appcllans. 

Adbsc, non quaevis confctTio attenditur,fed qua: fponrcfuit 
fa&a; Siquis,torroentiscoac"tus, fitconfe(Tus,confefl*iOiMaconti- 
rthtinon pra?jndicat,text.jW./ ' 2.C cjuor .appellat.non rectp ubiiideTD 
I npcraroresante,di£ta cxplicantes, aequum eft.inquiunr, teftibus 
produclis , ir.Oruroentifquc prolatis , aliifque argumcntis prx- 
ftitis, tl fentennaconsraeum latafit , & ipfequi condemnatus eft , 
aur rainime voce fua cor-ftflus fit , aut foimidine tormento- 
rum territus , contra fc aliquid dixerir, provocandt iicenticm ei 
non dcnegari. 
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/?^<frf.i*.cftpra:fidiuminnoccntiae,& Theriaca contra YCncniKD 

')u6\i\s t Bal.inl.un,infi CJi dt rwment.pcjj.oppell fuer.Et fanc,cu incau- 
fis,civilib.fa?penon magni momenti,ex legudifpofitione,cuivisco 
cediturappellatio.m.ntco magis in caufis criminalibus , ubi non de 
glande lcgenda vclpecorc pafcendo,fcd,utdiximus,de fanguine & 
vita hominis.rcomniu prcciofiflima^nobiliffima^agitur^rcococe- 
denda,nec remcreadiroendaerit. Admirriquidem poiTcnt,cu Jul. 
^\zx.lib.rjentcn.§ fi q 94 n 3 MoIlcr.-/./?wf/?.^.c/>(r^.&aliisibiailc- 
garis,ralia ftatuta& confueiudines,fiinIocum denegata?appellati 
onis,alia fubordinentur&admirtanturremcdia, przfidiaq;inno* 
ccntix , quibus ab injuria Rei conftituantur tuti, cujufmodi funr, 
fupplicarioncs pro Revidendis Aclis.Leutcrationcs.cV ejusgcncris 
mcdiaalia^qaibusaddolaudabilcm Haflla? noftrafconfuetudinem, 
ubiaScabinisiudlciorum crimina)ium,(cntentia?quidcm,velab \* 
pfifmet,velad confiliu i'apientum,concipmnrur, at excciuioni non 
mandantur,nifipriusab Adftflbribus& confiliariis Dicafteriorum 
approbcnrur, pro ut Marpurgi & Gifsr inviridieftobfervantia; & 
mcrito ubiquc loc orumobfcrvari dcbcrcr. 

^/Wf,noncflcgencralcm,quaepcrunivcrfaro Germaniam (e 
extendar,cOnfuetudinem,neincaufiscriroinalib>exipfisrerumdo- 
cumenns docerour & praxis forenfis monRratjSiquidero.ut tacca- 
musalios Germanic diftriclus &rerritoria,in ditionibus Elc£toru& 
Ducum Saxoniz.qu:? pars funt Gerroaraiar non cxigua.confuctudi* 
nem illamnon obfen ari,fcd,& Lcureratrones,quas vocat,&appcl- 
lationesin caufiscrkninalib.admirrj,non rainus, ac in civilib.tefta- 
tu*Dan.Moller 4 //£.*/rm ft c.$i nu 1 Etipfequoque Wittcbergar,in 
caufaaccufarionishomicidii Nobilium deM.contra Nobile S. Rc- 
uro,non rantum LcutcrationS, fcd cVappcllatioBeadmifiaro, vidi. 

/Vrf/w^curoconfucrudofit h&U.dequib 32.ibi.nam quid in. 
tcr€ft,futTragiopopulus volunra-tcm luadcclarct, Anrcbusipfis & 
faclis ^d'? £utiqucuta!.:as,quxfatli funt.probaridebenr^fr l.adft- 
veratto lo.Cde non numer.pecun i. 1 l.Jive.t6.C.deprob*t. S pcc de ttjitb.§ 
i.k ^.p/.Mcn.^/r<fy^w^/i^.tf.^r^y&w^./^»w./.f»wy?^.ita&confuctu- 
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do probari dcbcbir,<-j deconftttutiomb.ins &ibi Canonnftt;, Men.«rV 
prtfumptMh.z.prsfumpt & «.^.Tcftantur quidem,detali confuetudi- 
neGcrroanoru Mynfing & Getlius,locis fnpraallcgatis;Aft,n6 (ur- 
ficitiUorurn tcftirhoniurn , &conrincuntur tofis rcrurodotun.cn- 
tis,uiuqjcontrafio Nec 5 qucd djccbatur.Do&orjdecouluctudinc 
attcftanti crcdi debere,ablolute vcruro cft , ur cx iifdem,pro ea ten • 
rentiaatlegans Auteribus, cosftat; ncquc luiiuk, verbisdccon- 
fuctudinc rcftari,fed oporrct idoneara cjus caufam rcddi , & dcpo 
nidc vifu Adus,cuju$confuetudoallegatut a Dd.communircrm/. 
dequtb %2.dell Deniquedit3erium illud.quodconfuctudoprobetur 
teftimonio DoOoris,attcftanris , e(Tc confuetudinera , non njfi de 
confuetudincparriculari,cerrorumlocoruro,dequa,quisnotitiaro 
haberc potcft,exaudiri potent, degcncralt vcro.pcr toturo Ioiperi 
uro,vcl regnum,quar Hr,non ircm.Unde,quod nonnulh (cribunr.& 
auturoant,ju5cororouBe,deappellationibusincaufiscriminalibus 
tecipienda perconfuctudinem Germanixabrogaturo.&hodiepro 
non rcriprocfi*c,rc£tequiderodici*potcft,dc4istrjbunalibus&1octs t 
inqnibusGermamarconfuetHdincmrcccpraro eflTcccrruro cft.ar i\ 
iddubium fir , Stexparte Accufatincgetur,utiquc Acculator, qui, 
fupcrconfnerudinc,intcnf iondfuaro fundat,caro probarc , & quod 
inilloipfoloco,nbi caufa verritur,itaobtincat,dcccrc,per]uperius 
tiorata,& rradita a Cothm.refyem.rt.n.if iib.i.confi 

Et /4w<r,cum ad cxcraplum (uprcmi tribunaJis , quod cft fpirz 
Mcmctum ,mfcriora tribunalia Appellattoncro in caufis criroina- 
1ibus,fenfim &cxtcnGve refpuerccocpcrint , infuper & appellatio 
dcfcnfionis narurahs fit fyc<\csi.*.de*ppe!l c.cumfpeaalt.§ porrb.ext. 
detppelUt verifimilcnoneft,pcru«ivcriamGcrmaniam & fingulas 
ciusprov incias, ccnfuctudincro, dc oon appellandoin caufts cri 
min5l;k>us,c(Tcrcccptam,prout & interpcetcspleriquc.quandoal 
lcgata?con(ucrudinismentionerafaciunr,nonabfolute deunivcr 
fahquadara Germania: confncrudmc tcftanrur, fed liroitatc fcri- 
hunr,& rcferunt moribus judiciorum perGermaniam cjuodammodo 
rccept^urarircnetncauiis criminaUbusappeUctur pro ut facit Fcr- 
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r ar. Monran deappeffationib.Hb.t.c.f.n.fg. quc© ad hoc ailcgat Erncft. 
Cotbm.^ reiponf /6.».i&r. 

Facir.Quod Camerale5,confuetudineii)a non artcnta , ante 

Rcccflum Auguftanuna,dcanno ifto promuigarum,appeliationcs 
receperint» quoiplo fignificarunr , confueiudincm illam , utporc 
naturalidefen(ionicontrari3m,vel plane non admittenda^vcl cer- 
tc, vclurodiofaro J ftricl,ffimcaccipicndamcfle,Coihm.^.c6«//^.«. 
22 rrf 2}.ubi infuperallegatBlanc./» tr.de compromijfq 4pr.num.2hic 
La n c c 1 1 . De attentattsjtt.de atter. tat pendente compi $mijJo,par. 2 Clf.nf*. 
122. Adhxc norandum.etiam in illis ipfis Iocis, ubjconfuctudoil- 
la viger.non indifcriroinatim ita obfcrvari ; (ed, in eorantumcafu» 
obrincre, ubividclicccexofliciocontrareu proceditur.ur plcrunq* 
fir&is in c6feiTionecriminis,five \\ 6rc,five (ubfidiculisfatlacora 
tribunah.&quando dcfininva fententia publicari dcbcr , pcrleve- 
ret,uti arguirur, & conftatcxeo, quod ufuapud Germanos fitrcce- ' 
prum,ur rci^nili confeffi .roortcnunquamaut certe rar:liime,mul. 
clcnrur,ann nantc Mol!er./c .u.n.iAib.4 femeft.e\t veiafi ordinari • 
usinftirutusfit proccflus,libcllusaccufatocius oblarus, Reus litcro 
negativecontcftctur,&,probatiomb. urnnquc dcdutlis .poftcau- 
fam conclufam Judexinferior,exiftimansaccufatorcm (ufficienrcr 
intcnrionem luam probaflc,Rcuro autem in contraria probationc 
exreptionisfua?dcfeciiTe, ad definitivam proccdat, tcumquecon- 
demne:,is vero,inrerpofii&appellatjone,ad (npcriorcm provoccr, 
uriq; appcllariodencgari non dcbebir,nec ctiam indirionib. Saxo* 
nuc,a!;aruroqueprovinciaru,dencgarifoler, tcftcMoll. d.cji.nu.f* 
qui vidcndus. 

Deni% juriseftcerti quod iisetiamcafibus,quibus ftatuto,vel 
fonfsetudincappcllatiocxprcfse prohibctur, nihilominusappcl- 
rareliccar,ad iniquiraicro,cxa&i$Notoriaro,(prout incafu prsfcn 
ri Notoria fuir,aclisatrcftantjb.judici appcliationis , cxnudaatlo- 
rum infpc&ionc,oftcndcnd;>m.& appcllationis remediocorrigen- 
da,pcr trad.ab Ant dcBut jnc.mtercatir a*,n, 2. ti Abb. ibid.n.j.ext.dt 
pejuJic.Alcxind.}.ronf.u6.nu>27 Bald./Vj l.t.nu. 4. Cod.fi 'demomentan* 
foJJefapffBat.fuer Natt./.r^///.^.2/.Grara.^i.i^.».7^SocittJun. 
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conf.i6.n.iS.lib.t.Qzicci.inpracl.crtm.prin.\.*ntc\ intr.deattent.par.z. 
tit.de attcntatitappeH penden.c ./i.w.r7.quosal!cgat,& in cafu firoili ic. 
quiturErncflCothro.r^ /4.«8; tfrejp i§.njf6.hk i confiltor. 
Et hxc etiam dc fecunda, Nonadmittendarappcllationis.ratio- 

nedubitandi. 

Minoris eftiroportantizquod diccbaturjus iliud, dcnec 
admirrend: appcllationeincaafiscnminalibusjulhs niri ranonib. 
Ncnimtru provocadi remcritas.aurortratem &rcvcrcnti2 ludicio 
ru labefac~rct,& ncdcliclamaneatirapunira, fonrcJq; dcbiris poenis 
fubtrahantur,fed juftofubdantur fupplicio,indeq;aln,ncc6iimiiia 
audcantjdetcrrcantur.llcq; ftatus Reipubi quictus & tranquilius 
conltiruatur,quippecum faluspopulifupcema Lex efle dcbear, & o- 
mnia juraindezLtiraari. "Nonobltat , incjujm, fiquidcro exaddu&a 
, roe,ne provocandi temeritas Autoritatem & revercnriam indicio- 
rumlabcfa&et,illud prirno fcqucrecur , quod, nccincaufisciviltf). 
appellationcs,fint admittendar,quod?bfonum cft; dcinde,rarjoad 
ducta faccre quidcro poiTet,uttalisconmtutio,vcIc6fuctu do,(cjp. 
tcris tamen paribusjfieret.at ipfa per fcjus non facir,irg././ .derrgul. 
iur.tk pcrea,quslate difputavimus fupradccif (ecunda. 

Pius ponderis habcrc vidctur,<7»ar/«»dubirandiraric,iGquidcm 
confuetudo.de Ron appellandoincaufiscriminalib.publica Impe- 
rii lcgc videturcoprobata, ficque, cxjure non fcripto.fcriptu fc&u 
ruifle,pro ut,cam ad rem adduci foler text.in ordin.Camcrz Imper, 
part.i.c.28 &Rcccfl"us Impcrii deann.i^o.Auguflae promulgarus. 
Atplus infv.*rrurcxadduclistcxribus,qua jura finunt.EtquidenVCft' 
merxordin.quod attinct, teftaturiiladuntaxat,deaiiquaconfuc- 
tudincquae fit in Gcrmania,tc(tificanti vcro non plus crcdicur,qua 
eft in venrarcj nec proindc.ur quidam volunr, confuetudoiJla , per 
d.oruin Camera:,conri[ mara cenfebirur.cum confirmari non pof 
fir,nifi id quod rcvcra cxiftirmec ctiam incidcnter cVfuperficialitcr, 
fcd,cum przmonitiOiiccVapparaxu,lcgescondi folcant. Iniupcr, 
qucmadmoduro tota ordinatio agit dc folo proceflu Camerx, ira 
quoquc difpofiuo,ibi fa£ta,dc illo folo radiciO cft accipicnda, & ra • 
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VIGESIMAPRIMA. 25} 
tionis duntaxat loco adducitur, quod alias etiara ita confuetudinc 
in Gcrmania fit rcccptfii qua; fane ratio vcra eft , nam in plcrifqj lo. 
cts.hujufmodiappeliationesprohibenturjatnocftgeneralis&uni. 
verfalis pcr toram Gerroaniam ; atq^iractiaro di&araordinatione 
accepiflc,&ad folam Camcram rcftnnxiije vidctur Petr Denaifius, 
Camer.Imper quondam AdfeiTorceicberrimus,in copcndio juris 
Came du ita latine vcrtit, In ct im inalib. caufis ,und e pccnacorpori 
iropendct, A ppellationes,ex vetere inftituto,neadmittuntur,atta- 
rocn,ajudiciis immediateCamerxfubjcclis } Nullkati5.naturalira- 
tioni repugnantis querela ad ca defertor, qua deprehens^,cau(a ca« 
dcm, legitimc procedondi pronunciandiq; gratia,rcmittitoc Addc 
in fupplerocn tu datac folutionis ca , q de hoc arg. gencre fcribit Ern. 
Corh.r /ponf.14 /<^/.Publica.Imp.lcx,i«f«//».p.adImpcrialctribu- 
n a 1 pr incipaliter pcrtinet}Cum vcrb juris cois corredoria fit lex ifta, 
fanereftri&eacciptdeber,neqi dcloco & tribunali unoadlocum & 
, tribunaIaiiud,porrigi,/.7wy^«/4^,t/f S. Francifc.Arct xonf44&U*U 
Hipp-Rimin.f00/jj'0.ff 7M.j.Ncq\QergiedJoc,n.ti.)ob(\at,q\iod\cT 
illafitprincipis Rom 4 conftitutio,idcoque latiffimc accipi,& intcr ■ 
prctatione plcniffiroa adjuvari dcbeat , l.pen. deconftit ^r.naid regu- 
lariterquidcm proccd ere, & ver u m e(Ie,at in conftitutionibus quan< 
tuvislroperialib.que; novx funr,& junscSis corre&oriz,locum non 
haberc, pcttcxt.inl./jncintus.C.de pcen.l.pquandoJnprin.C.deinoffic.te' 
y?JW.DercccffuImj:crii,annoif3o.Augult^promulgato,idemjudi- 
cat &rcfpondet,ttw//*. Receflus,inquit,non habet,Appelationcs 
caufarum criroinalium, invcterata confuetudinefacrilmpcrii, in 
quibufvis uni vcrfac Germanise judiciis, prohibcri , fed, A ppellatio- 
nesinCam Imper.acaufiscriroinalib.contrareceptam S.Rom Inv 
petiiconfuetudinc introduclasin pofterum admitti nodebere.Ne- 
qutabtotftergitd.ke.) quoddcS. Rom. Impcrii coniuctudine re« 
Ccflus Auguftan gcncraliterloquaturinamid ^inejuit, noneoperti- 
nct,acfilmpcrator,confuctudinemearo,inomnib. &fingu!is Ger- 
manix provinciis , & fingulis finguloru judicum curiis, fubicll'is.|& 
tribunalib.rcccptamelfeproficcatur, fcdhoctaniufincfit,utinteU 
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VIGESIMAPRIMA* arr 
pellationein caufis crirainalibus.cum enim jus illud ,De non appei 
kindo in caulis cr 1 mina 1 j b us, valdc (it dur u ra & rigld uro,ac prop tec 
certas, (pccialefq; caufas,maxiroeproptcr diuturnitatcm litium,in 
Caroerairafit reccptu,& Icgc Impcriiconfirroatur» utiq; intcrprc, 
tationetcmperanduro potius, 6c coanguftandum ,quam amplian- 
dumerit,c odu.de reg tur. wrf/pro ut & ipfi Camcralcs, jurisillius 
duritie & tnhuroanitatc atrcnra, an:c Rccafum Auguftanum, Ap- 
pcUationcsincaufiscriminalibusadmifcrunt. 

A d ftxtam dt; bitandi rationcm facilis cft rcfponfio, praeterquatn 
cnim quod ftaruta («.ujufmodi ctiaro fant juraSaxonics) /xtrater- 
rirorium ftatiuntiuro fe non cxtendant, arg. I ultff de iurifdtft .omn. 
iudtc. &peret ;jux ttadir Gcil obfervjt prathcar.ltb.t c.tf.pertotum, 
$ lib.z oi 'erv.iz* ■ + cumfcaq Mynfir ger. 4. obferv. 8z. e. obf iq. 
Appellaponc* in^uiis <*i\tm .alibus, de jureSaxoniconon prchi- 

n,contra Autorcs fupra alicga'Os, tenct ac rradit, Mollcr. 4 fe- 
meftr. ^.refpondensad xctiuro articuli /2. hb.2 £at]bncbj&l<]uod no- 
irh na r im,& iu fpccie.loquarur de eo. qui inflagt ant» cnmint d cprc • 
henfus oc in judicium protra&us, faclum r.egarc , ct fi vclit,nonpo- 
tcft-, qui cafuscumfic fpccialis,cxtra tcrrainos dcquibusloquitur 
cxtcndi, 6c pro jurc regulari, babcri nequit , pervulgat. 

Non majoreft difficultas .circa feprimam dubitandirationcm. 
Inloco^nquocafusnoftercontigit^inaudiiucflcaflerebatur^utin 
criminibus judicii publici appelletur, nec poflc dari excraplum,ubi 
talcquod rentatum,vel Appcliatio recepta fuerit. Idcoq^ cum pcr 
defuctudinc etiam jura civilia tolli&abrogari qucant, Autotc Ju- 
liano, in /. fi ff.de legib. appelUtioni dcferendum non efle,infcre- 
batur* At rcfpondendum non propterea legero ftatim proabroga- 
ta haberi , quod in ufum non vcnerit , nec >n fa&i contingcntia ali • 
quando, ur Inrerpretes loquuntur, pra&icata fuerit, fed neccflc cft, 
ut contra lege latam, pera&us contranos , attum f:r, moncnte Gei- 
\io obfervatio». pratJicar. iib. i.cap. 60 . n 4. ubi,lex nova,inquit,nuti- 
quam tollitur pcrnon ufum, fed pcr ufumconrrarium novarlegi, 
proinde (i cafus novx lcgis non cvcnerit 1 ex diuturnitatc tr m^orts, 

Ll a. ctiam 



> Digitized by Go 



VIGESIMAPRIMA, 237 
\4.inprin.fotiReferentis. Evidens.ejus reiexcmpluro cft,fi Judexpcr 
fcntcntiam alicui torturam decernat,cujufmodi fcntentia, cu con- 
tincatdamnum irreparabiicmcmbrorum nimirum diftortioncm, 
& laefionero tum corporis tum animi,ab ea,utcunque fit intcrlocu- 
torie,liCiteappcllariporerit,tcx. mi 2 ff.de appeS recipien.ubiScxvo. 
Ia^antefententiam,inquit,appellatipotcft,fiqua?ftioncm ,in civili 
ncgotio,habcndafn Judexinterlocutus fit, vclin criminali,fi con- 
tra lcges hocfacist,BartW</./.^« / 4 Bal./« 1.2 .tde epifc audient. Ma- 
ra n /// (pecul.§.^ quando^ap pelhtur^n. 3/8.Gorocz lib.s .refolut.c. 1 1 . nu. 
22.Guid.Pap tndccfion.ttt.de appeUit.abintcrloc q. 7 /.w*2,Brun. intr.de 
indit.adtorturam q.f.par 2.n./4 Hipp.de Marf.inpracl.crim.f.nuncvi' 
dendum,n 1 Zangcr de cjcj.g tort.c.4.n ? Vzthn tnprox.crimMb.i.qu.jg. 
Wclcnb.ia paratit.Digtft dtappcHat.recipiendu^n-g. 

Irao,deJureCanonico, aquolibet gravaroine appcllari poflc, 
vulgoreceptaeft(cntcntia,&conftitutumhabcmus^i»c./.c.i.</f ap* 
pell.io fext. c. apptllantis.de appcSat.ltb.2.c lementwarum y tit. 1 2 . 

Jaro ver6,fententiaro,caura;praercntis,quodatunct,contine. 
batilladamnum irrcparabilc habebatqj viro dcfinitivse. Etfi enioi 
probatietantumnonnullorum Articulorum Defenfionalium,ac- 
cu(atofucritinjun&a,quia taroen defenfionis vis, non iniistantu, 
quarumprobatioinjuntla fuir,articulis,continebatur ; fed&inaliis 
aiudicepra:tcritis,utiquerion levefubfuitgravamen,appellationis 
reroedioemendandum>deindc,fiin probationearticuiorum,quo- 
rum probatioinjungebarur,fortedcfccilTetaccufatus,pro utfacilc 
fieri potuiffet.lorturacrcpctitip jarodumde*iberata,&adc6filium 
fapict tum,cventualitcr decrcta fuir 5 Quod fi nuncad torturam rc- 
traans,prioremcomroilTjhoroicidiircpctiiirct,acinca pcrfcveraf- 
fct, (pro ut farpe,torti in fc mcntiri. moriq* , malut,quam tormcnta, 
maximercpctitaadcoqueinrolcrahiliorapriorib.fuftincrc)Dcfini- 
tiva ultirai fuppliciijam antc conccpta , fcproptcr Rcvocationem 
accufati fufpcnfa,l1nedubiofubfccuta , & Reusad Rotamcondc 
mnatusfuifictycum tamendc dcli&onondumconftiterit, pro ut 
ante orania,& prius,qu4m, vel ad torturaro,vcl ad ultimum fuppU- 
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«lam.deveniacur^condaredebc^pcrea.quslatcdixifflus fuperius, 
Pvationcdecidendttcrtia. - 

Atqac ita conftat , Appcllationcm in cafu propofito rc&c in. 
t crpofitam fuifle,& a judice ad ad qucm,recipi oporruiffe. 

DECISIO VIGESIMAsTlllTcrAl 
<T)cexceftione ttfon numerattc pccunU.Quandin competat\ Anpofl bienni- 
umettam opponipof?tt,fi Deikoronusprobandi w fl recipere Jibi% nu 
merationem faclam non efie docere veliO. Anne creditort 
jnramentum adebitore deferri queat ? 

SI quis caviffct fcacccppifle , quodnonacccpir, excaurione fua 
conventus,exceptioncNon numeratx pecunsa? dcfcndiiur, ut 
docct Imperator Juftin in §. 2. Infiitut, dec xceptiombm. cui concor- 
d&ll.?.Cdenonnume.pccun.l 1 § j.ver/ prowdeff. ue doi.mal.g met ex. 
cept. Quarodiu cxceptioilla coropetat, noviflimc conftituir Jaftt- 

mina$mL4.C°^ en&nflumerat P fCt4n ubi Non numciatzpecum* 
cxccpt<onem,inrrabicnnniuro,poftemiflamcautioncnu,non vrd 

ultracompetercrancit^cuiconcord.^/tfwfyi^^^./ij/?/^. de Itttr obltg. 

Careruro, Anindiftin&c , Nonnurocrarx pecuniarexccptio 
poftlapfum bienniiccflet , An vcto poftbicnnium criamopponi 
poflit.fi R cus onus probandi in fcreccipere vclit.controvcrtunrln- 
terprctessEt habuimus in f .cti conringcntia.- Condiclione ccrti cx 
mutuo adverfus debitorem acreditore inftiruta , cxcepit Debitor, 
pccuniam,quam fcacccpiflcchirographo cavcrir ubiNumcratam 
noncflc A&orrcplicando.poft bicnnium, cxccptioncm nonurnc- 
rata:pecunia:,opponinonpofle,3flercbat. Reus contra duplicado, 
ha&cnusid verumefTccontcndebat, ficrcditorinurocrationis fa- 
ajprobatioiniungivclit.aliudvcrbobrincrcficrcditorprobandi 
onercexonetcturjdq*debitoriiroponatur.Infupctpctens,quia te- 
(tes,quibus probare potuiflct, Numcrationcm fubfccutam non fu- 
iffe.peftcfinrextin&i.adiurarocturonon facls folutionisfeadroit- 
ti,aut ccrrc adverfario fuo illud deferri , ut jurer is, pccuniae numc 
raiionem v^refubfccntaro fuifle. Quasfitumquidjuris \ 
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Poft bicnniuro etiam , cxceptioni Non n uroeratac pecaniac lo- 
cum cffe,fi modo Rcus onus probandi in fc rccipcre paratus fit.com 
munitcr volunt Intcrpretcs,pro ut illamcommunero dicunt,Sc fe- 
quuntur,Gomez./f£ j re folut.c. 6 Lzui.Khchox. commun.opin, ctntuj. 
concluf.it. Vloxz.dccontr*c7ib.tit.dfmutuon 9 Jafon *dli$.n.6.dtjurt« 
jur.&c alii plurcsabillisallcgati. Contra vcro , poft bicnnii Japfum, 
indiftincle.Nonnuracrata pccuniaccxceptionc^ccffarcutcunquc 
dcbitoronus probandi infefufcipcrcvelir,doccnt Felm. & Imol.w 
c14.cxtr.defU in/lrum.lcAb.adtit lnft .deliter.oblig D ucnn. dtregul jur. 
reg 7.6 \ Duir, adttt.Cde non numer .pccun c4.D0ncU.l1b. /4. commen.C: 
18 Zangc. in trac7.de except c\z.n A.nd.Eachtib.i.controverfjur.c 
* i.ubi piurcs opinionis illius Autores refcrt. Et haec fcntcntia nobis 
ctiam in pnnftojuris vcrior videbatur. 

Cum cnim cerri fit juris.Non nurocratsepecuniac eiceptionem 
-~ quiefccre,fi iatra bicnnium quereIa,donon numcrata pecunianon 
fuerit propofita L9J.10.h4> Cod. denonnumerat.pecun.fi fin.tnftitut. 
deltterar.obligat. Et verd ejus cxccptio,nifi conventus probationis 
un us fubirc veiit,dubia & cont ro vcrfa cxi ftat ,n cc fpcciali a liquo i u- 
ris tcxta probctur, utiquc admittenda non enr , fcd regulac & jur-i 
certo ftandum. 

Probatur deinde , per ca quas habcnturin principio & finc, tituli 
Innitutionumdcliterarum^obligationib.ubiJaftiniaA.nonnumc* 
ratae pecuniae cxceptionem, ultra bicnnii mctas,cxtendi poflcnc 
gat 5 cxtcndcrcturvcro, fi Rciconvcntiprobatiopofttcmpusillud 
admittcrctur* 

T^w.proeadcmfcntcntiatcxtuscft in l ' g. Cod.de nonnumerat. 
ptcutt. ubi fi dcbitor, intra conftitui uro tempus, conqucftus non fit, 
haercscjusad foluticnero ommmodo coropclIicttcitur,quod utique 
cainus re£e diceretur, fi quo cafu, pofl* lapfum tcmporis conftitut u 
dcbitorhacrcsvcciuvaioiutionisnccc£Bratc(ecximcrcpollir 4 

Jguarto^d idcm comprobandum facit lio.Cod. etd. nbiltt» 
pcratores Diocletian. & Maximiao. difTcrcntiam intcr folutionis 
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& Non numerata? pecuniar,exccptioncro, r ationc praffcr iptionis,o • 
ftcnruri^olutioniscxccptioncrDpcrpetuoopponipoffca^Konu- 
m rstarpccunisexccptioncmlongccitiuscvancfccrcrcrctibunt} 
qviod a. cvancfcit,ampliusnon eft/ncc,^»o^o/tf«^w, dcqucrela, 
fed do exceptionc, Non numcrata? pceunia? ioqumitur , quod argu • 
rocntoeft\nonnumerara:pccunia:quereIam poft lapfura tcmporis 
conftituti, nequidem in modum exccptionis, cujusprobario ad 
excipicntcm pcrtinear,proponi potTc. 

Quintdidcm probaturpcr/./*W ubi Juftin.in prin.qucrelam 
Nonnumcrataepccuniacpoftlaplum biennii,nullomodointrodu- 
ci poffcair.introduccrctur a.fi dcbitoris probatio admitterctur. Et 
hanceffeJuftin.rocntcm,patetfxjT.2 ^/^«/^ubi/icrcditorin. 
tra triginra dics ipfi praeftitutos , de non acccpta pecunia coqucftus 
non fir, non licct ci poftea pccuniam fibi numcratam non cflc dice- 
rcncccxccptioncNoanumcrararpccuniacopponcrc. Idcmctiani 
patet,cx § '.yejufdcm Ugis ubi poft rcropus , Non numeratas pecuniae 
cxccptioni praffinitum , credirori a dcbitore, jusjurandnm dcfcrri 
poflenfgatur.quotpfofatis fignificatur.dcbitorem poft lapfum te* 
poris conftituti,non ciTeaudiendkim,utcunquefead probatioacm 
orTcrat.quippccuro juraraenti dclatioprobationis fitfpccies , pro 
ur illarioncm hjufroodifx^ f./.deducit Don lib.i^commtnt.c.ft §. 
f.drc.pn. Hafcfunt^quarproconfirmationcnoftrajfentcntise^addu- 
ci poflunt fundaroenta,ex tcftibus juris pctita. 

Conanturquidcmjquicommuncmfcquutu^rcfpondercquod, 
quando in addu&is legib. dicitur,cxccptionero Non numeratar pc- 
cuniai^elapfobicnniocxpirarCjidcofeufu.&adcumefFtclumdica. 
tur,ncpcr moduquerclae opponatur, & probationenumerationis 
oncrerur A&or,at dicunr quidcro.fednihilundcid colligi pofilraf- 
fcrunt.ArTert6xaIia,ptoconfirmationcnoftra:{cntentix,arg. Don. 
d.c.$s. § &itacoroparata,ut facileabadvcrfaparteclidi po- 

fintj Nec n. ut Don.putat ,tum derou litcrarum obligatio nafcitur, 
quandobicnnium eftelapfum, fed ftatim,poftcaquaminftrumentu 
confccl um & creditori traditum c ft,obliga tio na ta,& corraclus pcr 
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fc&us cenfctur,nc tfcpus fit modus introducende,&c6fticueadc ob- 
ligationis contra / jtobltgationumje ^O.non obftate,quod Juftin. in 
§ b9CK.IrtHJeliter.obl. conflitutucfleaitjUtduquaeri.h.c.excipi^de 
no numerata pecunia nopot fcriptura fua obligetur (ctibcns.cu ad 
effe&fi obligationis ibi refpiciatur,&co rcfpe&u id dicatur.Dcinde, 
non ilia folum cft obl?gatio,cui nullaobjici pdt cxceptio , fed & cut 
poteft,ut inter alios ;uris texr.fatis apparet expr'w.§ / 2,3 * tff. faft. 
deexcept Quare fuperioribuscontenti, videamuspotius,quidn«»m 
procomoauniaffcratur, & quo raodo, mionibus in contranum 
movcntibus, occurri queat. Adfcrunt primo regulam , quod quc^ 
temporaiiafuntadagendum,perpetua(intadexcipiendu,traditam 
a gl.ra l.jtpatfum.CJeexcept.k fundataro tnl.t.l.f.§fin ff.dedol.mal.& 
met.except.indcqi inferunt,quod,ctfi exceptio N6 numcratae pe- 
cunixpcrmodumagendi,dum probandionus A&oriinjugitur,fit 
tcmporalis,perpctuatamen eiTe dcbear,quoad modunudecxcipi- 
endutautdebitorexceptionis fuae intentionem probet,id quod 
exccpt onu* propriumcft. Atfcicndum regulamobje&a, fubcon- 
ditionc,Nifiquicafusinfpcctccxccptusrcpcriatur,vclralisfitcxce 
ptio,queetiapermoduma£fcionisproponi poflit,vcram efTcarg //. 
de iol mai.tf met.excep Jam vero,cafum de quo igirous exccpru eflTe, 
extextib.proftabilicndanoftrafcntcntia,addL'£t sabande conftatj 
Eftq; prasfens noftra , Non numerata? pccunix,cxccpi 10 ita com pa- 
rata,ut juscjusagcndoquoq; proponlpofl*it,quippc cumdcbitori 
liceatcautionem fuam ftatim condiecre, & dc non numcrara llbi 
qcc\iTi\zconq\iciiL7J.p.( t4.C^ enonKum p fCU quod,ci'.m ;n allisex- 
ceptionib.fccus fc haboat,no roirum,cxceptionem Non nun-crarat 
pecuniasab illis hacin partcdifcreparc,necidcm deca, quod dc f ae 
teris praedicari. Arguroentatur<&/0^abvfcq"itate.qu;£ prc «lomuni 
contranoftram fcntcntiam militarc vidctur, quid n.atquiuscft aul 
ut audiatur dcbitor probare volens pccunia fibi nun.eran non v P.e, 
cV quii iniquus quam,nonattcnradcbitonsquerimonia ipfumad 
lolutionccondcmnati^cfTctidinjuftapeten pauocinari,jufl 2 vero 
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cantem rcpclIcrc,contrapraccipitur/«/^.m^W«c de ofpc.pr*jid.Cx\t- 
rum,abeadcoia?quirate, quinoftrara fcquntur fcnrcntum ,argu* 
mcntanturjcumn.contradebitorera propmcjusconfcfllo, litcris 
teftata,& filennu tonus biennii militet,nihil fane iniq; pctit crcdi- 
tor.dum pccuniam fibi folvicontcndit. Ponam us, utriufqjintenti- 
onera.tum crcditoris tum dcbirorisjui a cfle,quippccum pecunia 
aeque non nuroerata.ac numerata jffepoiTir;an non vcro, indubio 
hocsquiuscftcrcdi A&ori,confLflionem Advcrlarii, (ilcntiobi- 
ennali confirroatum,profi habcnti,qua Rcocontra propriam con- 
fcflionero vcnicnri, poflet malitiose ac fruftrandi tantum caufa, 
numerationero ncgarc, nccxccutoriales contra(edecernantur„p 
utcomrounisdcbitorum moseft» poflct fubornarc tcftes, autalias 
fingerc prcrbationes , quib. fe a folutionis nccctTitatccximerct , ma- 
xirae ver6creditorcmortuo,velroortuis tcfti'ons,qui numerationi 
interfuerunr* adck quod Reipubl intctfit, nc litcs fint immortalcs, 
fcd ccrto tcmporc finiantur Lr.deuficapioa.2t curo in csteris Ac"tio • 
numprzfcriptionib finita pra?lcriptione,non audiaturis, contra 
quem prarfcriptum fuit.utruque durum hoc vidcatur,quid mirum 
fj necdebitor,biennali pfcriptionefinita\ad ulteriorScontradicli- 
ncmadmittaturjcogitct fccu,ficpdamnu fcntiat, propria culpa fc 
fentire,fibiqucidimputet,cu fatis habucucrit teporis,inrracpcau' 
tione,fuamcondicere,& jusfuum prscfervarc potuiflet,quod ,cum 
nonfccerit,de(cqueri dcbet, node juirisduritie,autadverfariiin- 
juftitia. 7>r/i<?olimquoqi,inquiunt,poftquinquenniu.nonnumc- 
xatzpecunizcxceptione opponcrclicuit, (edita, utreusexcipicns 
probct pecunia fibi numeratam non cffe ; quod cum mutatu no fit, 
fcdqumqucnnium tantu.ad biennium,redu£tum,jusvctusfalvum 
maneat necciTc eft,& novz coftirutio^quar cft dc biennio, rclata/«/. 
J4.C.de nonnumpecu. Tccunduro priore,qux cft dc qumquennio,ex- 
audicnda&cxindcexplicandavcnic, arg./.i/ At fubfumunr, 
tanquaro probatum,quodomni probationc dcftituiturjNccn. co- 
ccditur,poftquinqucnniu,olim dcbitoris cxccptioncraadmiflam 
fuiflo,fi probandionusinfcrecepiflet/Adduciquideracaminreraa 
aonnullis ColetJexs.C.dc nonnum.pec.fed fruftia.cura nihil ; quodad 
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idfomrrobandurr faciat.ibidem habeatur,&quodexceptioibi di- 
citurperperua,eocatu dicatur,ficrcdirorconqueftusfit,intraquin- 
quenmuui ,pecumam (ibi numeraram non efle, imo lexiftacoem 
poriusirapugnat, pro ur ilhm et.am contra comuncm fupra indu- 
ximus.Mmus facir/,3 l.to.to.u legeti,vel priraointuitucoftabit. 

Quartum . q uod pro tomuni optnioneadduci foler,argument u, 
ab Amni,prxtcnrisnoftrxexccprionis,rcmediodefuroitur. Affinc, 
no nurocratar pecunix,exceptionis,rerocdiu cft doli mali exceprio, 
proutapcrreconftirutu vidcmusiW $.C.denonnum.pec. nec n.dolo 
carerepoi,qm pcttt ranquam numcraru , quod nurocratum non eft 
L* § 3 &r>4*do* rn.il.tf met.exiep utita,nonnumcratxpecunixcx- 
cepno,in erTeclu nihil firaliud,qdoli maltin facTu tcperataexceptio 
Ja vcro.dol» mali exccprio.,perpcrua cft,nec bicnnio finit ur , quead- 
moduroa&iodedolo finir. folet,urconftat exl f.§ fin.de dolimalttf 
met.excep l.6.(* deexap quarediccndum videndum videtur,fupcri- 
ore n er.am.non nurrK-rarx pjcunix exceptionem.pcrpctuam clfe, 
ncc b iem 10 fimri, fi mododebitorprobandionusin fc reciperc vc- 
lit. Atvero,nec doh roali exceprionc,poft biennium,debitoricom- 
peterepoiTe,evir>cunr rariones,proopinionis noftrzaiTertione, fu< 
perius allarx; qaoraodo n aliasdici pofler,non numeratxpccunix 
cxceptione ulr.A bieunn mctascxrendi nopolTc ? Debitorcad folu- 
tioncro omnimodocoropcllcndG clTc,fiintra conftituturo tempus 
conq_ieftus non fir?neclicere poftbicnnilapfum , ullomodoquc- 
rclanon nurocrarx pecunixinrroducere?vcidicere,pecunixnumc 
rationem fubfecura non eiTc?pro iKdicitur,i«/7.f*/ Infl.dettterMig. 
i8>tf 10.& I.14 C denonnumer pecun.Ci,po(\ bicnniumjdoltmalicxce- 
ptiolocuro habcrct- Erfiigiturconcedaturfproutomninoconcc- 
dcndum eft,ob text.li.C.de nonnume.pecu.)do\\ roaliexccptionem, 
cura exccptk)nc nonumcratxpecunix concurrere, indc ramcn no 
fequctnr,poftb!cnniuro,denon nurocrata pccuniaconqueriliccrc 
cum alias perobliquum debitorobtincret,id cp dirccTo ipfi dencga- 
tum fuir.contra c.cum fjutig^. de.R. I.in6. Nccobftat,quod cx/.r. ( J fi. 
dedQl.mal.mit.exfep.zddn&umfaiixxceptioncaa doli pctpctuaefle, 
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necb.enn.onniri.primofiquidcm efilirRefponfumUlD ,„/»,* 

^-'"biLJl^ 

dlltf ' ma 'iT P at,etur ' do '« »»>•»•» objiti,prz,or, quon 5 nec 
doloaftK, Joftftatu.utempusdaturUndrquod.inobjcaa/, Sfi 

can,ionc,nd.gere.& i.a exaudiendum cffepu,.a.D,%texclpUnfu« 

«. poffunt.quo n odoeum proponiqne.r, Doli cx«eptio,qu»eom. 

torcm,ndeb.,apctentcm,fcquerDr >q uoddoiihu;ufmodialle g atio 
poftb.cr.R,um > nullumhabe.tloeum,pertex.,W/.^.ff2S 

«biefiam UJtJol.mal eW.e^.Dcinde ,cum doli maliexcep io 

cTo!| £ r m T P,iO " 0NonnUfDerat *P" uni ^o n «rrS^ 

cun tn°r " Cepti0,fcdlpiniftra & aeeelIb < ia ex intermiffa pe? 
cun.*numer.„one,or,umh.ben S ,utiqueconditionem&Qu.lita. 

53 Prin<ipa " S ' P r °P re '1 u "» ««Perl, , ill.mXine. 

Itonn^ f 0 ^ oe * cn,n .' ,nn,, P ,,i "» c P«o.«"icainfeirir,vidclie. 
Non numer.,* pceum* cxceptio.fi, temporalis.doli quoque exce- 
pt.oncm rempor.Icm cffeoporrc,,^./. m J e R /. N q e 

noftfadol,maI,except,o,quacredi,ori nonumerat. repctentiop. 

P°"«cl,cet,ineffe 

cuo,* cxecptto.qua^Cpoft bienninm.opponi non poflit.uriq. nec 

il .u. tempor.siapfumopponi poterir.nee enim .eum quid una via 
^ C ^" Ur ;i ,em ' aIiaad idada>itti dtbebit ' V"WlL tr.di am 

■5'"^.procommuniopinioneadferunt/. }i 7. ( /ere/.er 1 w/rf.ubi 
ro S 5 ^^ ° eeuniaro rt > in \ uit ' .ceepturus , ereditori futu. 

modo^ n d, - Mn P 0te " atehabef '«.»« i Picndo,fecioblge t ,^quo. 
^^^"""'^'''"^''"^''^'^^''«^^^"."onvideo^qjppe 
«•n, hoc t.ntum.tbidem dic.tur, quod qui mutuam abaliquo pe! 
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cuniaropctiit^ronntobligatus^tquampetiitinviiusaccipidt^fed 
pcflitnonaccipercatquciraafuturaobligationcfccximcrcpro ut 
refrondct,&cxcmpliappofitionc,declaratidcm Paul.m/rg pen qua 
respigMilpojJ. Nili fortequis itainduccrc vcIit,qua(l,curodcbiior 
abinitioobiigatus non fit,coquod pccuniam ndaccepir , ncc tcm - 
poris traftu etiaro obligari poflitjdroqucfempcr ipfi,non numcra* 
ix pecunia?,cxceptio , conccdi lcbeat ,[c um tcropus non fit modus 
conftitucndaeobliganonis/.** .deobl^ aclion. Ar, ncc illa induclio, 
quicquamprocoromuniopinioneconfcrt;quodn^dcbitor,incafu 
propofito , obligatur , id non fit intuitu acc eprar, pccuniae, co n. rc- 
fpcclu ipfum obtigatum non ciTc palameft.nec ctiaroob Japfura 
tcmpons, quippccuro tcropus nonfi' roodusintroducendarobli- 
gationis.fcd fit,vi & vigorecautionis emiiT*,ob quam ab initio fta- 
tim datichirographi obJigatur,ncc poft biennium demum obligari 
incipir,licct cxtcpno.no nurocran pccunix.quam antc biennium 
epponere licuit , poft bienniuro ceflet, ficquecuro effeftu obligari 
incipiatisquicautioneroeroifit. 

Sexto a condicTionc chirographi,Debiroribus coropetente, a r- 
gurocn tan r ur; Qui cavir,fcaccepitTc quod non accepit , condicTio- 
nis reroediocautionero fuam repeterc pot eft, per tc\t.ini. 7. CJenon 
nu.pec. At condi&io , pro ut ©ronis alia in perfonamac"tio,pcrpetua 
cft,ad triginta ufqucannoscoropetcns, Ificut^C.deprtfcr.io.veiio. 
tnn.lz.inpriu.CMconflit.pecun. quod fi ita eu\fi,poft bicnnium etia, 
cautioncmfuamdcbitoricondicerelicct, multomagis,n6numc- 
rat«pccunixexccptionemopponercIiccbit ) ^././/^/./.^rf^./iir. 
At,neccondicTionem,poftbicnniuro , dcbitori compcterc pofle, 
iifdemrationib.quibus.ncedoliroaliexccptionem poft bicnnium 
compcterepotTe,evicimus ,quoroodo n.aliasdicipoflct.non nu- 
meratarpccuniaecxceptionero, ultrabicnniimctascxtcndino pof- 
debitorcm ad folutionem ornnimodocornpcliendum ciTc,fi intra 
conftirutum tcmpusconqucftusnonfit,NccIiccre, poft bicnnii ia- 
pfum,ulJo roodo quereiaro,non numeratz pecuniae, introduccre» 
vel diccrcpccuniarofibinumcrataro nonc0e(proutdicitur/*/S*. 
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titul. inftitution. deliterar. obligationib. I. $.ljo. I. 14-Cod, dt non rumcrat\ 
/>?fp.)fipoft biennium dcbirori condi&tencm in(hriiere,&cautio. 
ncm fuam , tanquacn quae Cn finccaufaapud cre ditorcm, rtpcr-crc 
liceret ; perobliquuro, hoc mododcveniretur,c oquo recla pervc- 
nire non permirntur, contra triram juris regularo.reiatam in cap. 
cum^uiddereg jur. in6. Etfi veroacliones pcrfbi.alcs,cuiu(modi etia 
e(tchirogr3phicondi&io,perpetuocoropetanr . juxta rcgularo rra- 
^XUrciinl.i.Cod.deprAfcrtpt.tright. velquadrAgtnr.au». I i wprinctp, 
Cnd.de ionftit pecAd ramen univerfalitcr verum ron cflTe.fed muitos, 
quibusreguiaillafallat,cafuscxiftere, doccmur es prtncip.titultin- 
ftttut.deperpet.tf temporaltb.atfionib.g l.tf.dezerb obiigtt quibus^ut 
chirographicondi£tioncmannumerei i nus,argumcnroc{>,//v.C<7^ 
denonnumerat.pec. Non obftat,quod inallegata/7 .Cod.de nonhume- 
ra/.^ef.indcfinitc& fiocdeterroinationctsmporisdcbirori/condi- 
diochirographi conccdirurj inde cnim minus recleinfcrri,qood 
perperuo,ad triginra ufqjannos^dcbitorcendiclioncm habeat,ar- 
gumcntocft.quod todem in ioco,cadero,orationis figura,&fineul- 
latcmporis adjccTone, debitori non numeratspecunise cxccptio 
conccditur,quam tamen ultra quinqucnnnium non competiilTc 
omnes concedunt. Necalicuiuseft iroportanua?,quodin /. 44.de 
oblig^ ailion. tcmpus tollcndarum obligationum roodus eiTcncga- 
tur,quafi fcil.cumcondi&io fcmclcompcrcrccccperir,quinqutin- 
nii vclbiennii lapfaillafimrinonpoffir ,(cd fcmpcrdurarc debeat; 
quod cnim in d.l deoblig. gaclionib. alTeritur,tempus tollenda? obli- 
gationismodum noetlc; adobligationcsconvcntionecontraben- 
tium conftu utas, pertinet, ad acliOnes vcro, quibus lcge ipfa ccrtu 
tempus prasfinitu fuit,roinimeporrigipoiTe,argumcntoefttitulus 
Inftirutionu,de pcrpct. & tcmporalib jflionib,& rccte docuir,Do. 
t\c\\Aib.t4 comentar. c.i$. jf. pen. cui &illud addendu,quodctfiobli' 
gationcsconvcntionccontrahcntium.adcertumdieminitxjapfu 
diei no finiantur, fed poft tcmpus ctiam,id quod promiiTuro eft, rc- 
depctipoflit,pa(ftitamcnconvcnti,vcl doli maliexceptioncaclor 
fummoveti poffir,utpatctcx</./.v4.^^//^/,^^w«&apcncroo. 
nct Impcr. w $. atjtjnjl.de verb.oblig. Septi- 
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Septimumtf ultimum ,c\uo6 procommuniopinioneadduci fo- 
let.argumenturo.fumiturcx/.^W*/!*/*. CJenonnumer pecu.ubu 
curoeamobeaufam,nonannumerata:pecuni«cxccptio,pcrpctua 
cfienegeturquiaincrcditorero probandi neceflitatem transferat, 
& ver6ratioilla,incafupropofito,quodebitoradncgativae proba- 
tionerafefccffert^cciTct.ipfuroetiamjusccflarcvidetur. ^rroinus 
recte procommuni opinionc hoc modo inferrijCuiquc patct , & di- 
lucide deroon ftrat Donell, di8 % cap.;%. §fin. ad qucm brcvitatis ft u- 
dioreroitterous. 

Atqucitaevicirous , Non nuroeratx pecunix cxccption^cm, 
poft biennii Iapfuro, ccflarc, utcunquc debitor onus probandi in fe 
rccipere veiit. 

Cxterum,ex aequitate juris Canonici ,ctiam poftbiennium 
elapfum, Non numeratae pecunia? exceprioncmopponi poffe, te- 
ncnt Canoniftac, Felyn.i* capficautio num6i.de fid.infirum.\vnccio\.in 
cfin.ext.defotutionib. Dyn. in c.locuplet ari.de regul jurin 6. & aliicom- 
muniter$tum,qaodneroolocuplctari dcbcat,curo alicna jaclura, 
d.c.hcuptetar/ t tum quodnullapraefcriptio currat,cum malafidcr. 
ultim deprxfcripttonib a qua abefie non poflit creditor , qui pccu- 
niam proroiflam non numcravit, tum deniqucquos lapfus bicn- 
nii, inducattamun juris przfamptionem,quxadmittatcontrari- 
aro probationem.Meno*. h.depr<</umptMbr.i.qu*J}.}i.n.2.tf q.tfo.nu- 
2 Gabr.com mun .opin. Itbr.i.titul. deprafumptionib.conclufj.num.d2. 
Gci\.2.obf.7i num.iz. idero 2. obfervat.izs /^Mynfing. i.ob- 
Jcrv.pj.inprinc. 

At vcro.nccde jureCanonico, aliudobtincre, recle fcripfe- 

tunt,Spc<:u\.tit.dereft/tut.iniutegr. §.i.n.?f. Archidiac./wc fiquuEpi* 
fcoporu+nx^ufl .q.f H Ad.adl. ci>m auu,num. 22.C.de jur.tffafi./gn.Jzto. 
ibid.numtr :8. Pcr*. Ducnnas'fg*/. 21/. num.12. Hpppol.Riminald. 
corfil.^-i r mir.20 Ibr.i. quos refert,&fcquitur, And.Fachin./i£. 
2.f^>^:x-fr//*rc4i/>^2.cunjnullusdaripoflittcxtus,quodcjureCa- 
nonico aiiud conftitutum invcriatur. 

Adhatc 
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Adhxc, iidcmilliAutorcs, quicontrariaro fcqiHiDturfentcn- 
tiam, earoqae ufu receptaro fentiunt,non quafvispromifcuepro- 
bationes, admittunt,fcd legitimas, h e idoneis teftibus munitas, 
&docuracntisindubitatisinftruc1Us, Gomcz Ub 2.rtfolution.cap.a. 
num. 6. qualcs,curoin cafu propofi to debitorhabeat nullus,utiquCi 
etiam eorum,qui contratiam tenent opinionem, calculo, contr* 
ipfum rcfpondcri debcbit. 

Undc quod ad juraroenti prxftat ionem i pfe offert debitor in co, 
plane non cft audiendus,cum nihil omninoprobavir,quod jura- 
roento fupplcri poffit vel dcbcat 5 ut taccam fufpc&um ccnfcri euro, 
quiadjuramcntumultr6fcorTcrt,pcrW^r. jEqucnec crcditori 
juramentum dcfcrri potuit. Etfi enim,dcficicntcprobatione, ju- 
raroentum adverfariodeferre hccat,i(quecui dcfirrur,aur jurarc, 
aut dclatum juramenturodefcrcntireferrc teneatur, a//Pr<c- 
tor cumftaj.i$,dtiurtmrj p.Cod.tod- idqueetiam,in prxfentinon 
■ umerat ar pecunix exceptione,obtincat, per text.i* NovtUj}6.c.6 t 
ubicreditoriciufquc bxrcdibus juramenturo dcfern poffedieitur* 
attamen,intermiaiscafus propofiri fecusobtincr; (iquidcin.poft 
lap(umtricnnii,dclarioncm jurarocnti locuronor hibcre.apertc 
c o n ft 1 1 u t u ro h a bc m u s, in K in contracltbm . 1 4 $ . 3 . Cod <tt n 0 >. numcrat, 
pccun. cVattingitur diB.cap ,6.verfic Namfttd. NovtH ij6. Dd.com- 
muniter mdj i4.§^Ctddtnennumtratptcun. G mcz.dtcl.cap.6. 
Zinget.intrafiat. dt Exctptionib.part.s-cap, 12. num. 26, ubi ai t , mc- 
miniiTcfe,aliquotiesitainDicaftcrioJcflcnfipronundatumfukrc. 

Atque ita conftat, ncc Civili, ncc Cancnico jure, poftbicn- 
nium.Nonnumcratxpccunix cxccptioncm opponi poflc.utcuft. 

qucDcbitoronusprobandi in fcrccipcre vclit; roultoq$aii- 
nus Crcditori In cafu propofito jurarocntum 
dcfcrri potuiffo. 
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